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U.S. Customs Service 


Treasury Decisions 


(T.D. 99-55) 


RETRACTION OF REVOCATIONS OF 
CUSTOMS BROKERS’ LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Brokers’ licenses revocations retraction. 


SUMMARY: The following Customs brokers’ licenses were erroneously 
included on a list of revoked Customs brokers’ licenses published in the 
Federal Register. The licenses listed below are valid. 


Port Individual 


License # 
New York Robert W. Hardy 11294 
New York Michael J. Hubert ... : or 03355 
New York Norman Isacoff 04970 
New York Daniel L. Kotcher 09515 
New York Ignacio Sapot eee 04320 
New York Newell C. Shannon 10276 
New York jo ee ee ee gee 12656 
New York WOOP VEE ooo ss oo. catw eo iis tc dcewdces cane dis ; 07138 
New York Robert P Weinrib 06455 
New York Stateside Customs Brokerage, Inc. .................. 06692 


Dated: July 19, 1999. 


RAYMOND W. KELLY, 
Commissioner. 


[Published in the Federal Register, July 23, 1999 (64 FR 40060)] 
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(T.D. 99-56) 
CANCELLATIONS OF CUSTOMS BROKERS’ LICENSEs 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Brokers’ licenses cancellations. 


SUMMARY: I, as Commissioner, hereby pursuant to section 641(f), Tar- 
iff Act of 1930, as amended (19 U.S.C. 1641(f)) and section 111.51(a) of 


the Customs Regulations (19 CFR 111.51(a)), cancel the following Cus- 
toms brokers’ licenses without prejudice. 


Individual 


License # 


13809 
07867 
10909 
12259 
07736 


Sterling International 
San Francisco Alrod International, Inc. ...........6.5....ceeccensee 
San Francisco Armen Cargo Services, Inc. ................ 0c ee eee 
sanfrancisco  Colunibia Shipping INC. «.. 05.25.65 essences se nste gees 
San Francisco Cosdel International Co., Inc. 
San Francisco G.M. Miller & Company International 


Dated: July 19, 1999. 


RAYMOND W. KELLY, 
Commissioner. 
[Published in the Federal Register, July 23, 1999 (64 FR 40060)] 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 7-1999) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of June 1999 follow. 
The last notice was published in the CUSTOMS BULLETIN on July 7, 1999. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Michael Smith, Acting 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: July 16, 1999. 


CARIDAD BERDUT, 
Acting Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


MODIFICATION OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING RECONCILIATION 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: On February 6, 1998 and August 18, 1998, general notice 
documents were published in the Federal Register regarding the Cus- 
toms Automated Commercial System (ACS) Reconciliation Prototype 
test. These documents announced, explained, and modified the proto- 
type test. This notice serves to notify interested parties of two addition- 
al modifications to the prototype. The first allows downward 
adjustments on Aggregate Reconciliations, subject to certain condi- 
tions, and the second authorizes the use of a midpoint interest calcula- 
tion method for Aggregate Reconciliations. All other aspects of the 
prototype remain the same. 


EFFECTIVE DATES: The prototype testing period started on October 
1, 1998. It will run for approximately two years from that date and may 
be extended. Applications to participate in the prototype will be accept- 
ed throughout the duration of the prototype. The effective date for use 
of the downward adjustment reporting option for Aggregate Reconcili- 
ations is July 21, 1999. Prototype participants may use that option for 
Aggregate Reconciliations filed on or after that date. The effective date 
for use of the midpoint interest calculation method is July 25, 1999. 
Prototype participants will use that method for Aggregate Reconcilia- 
tions filed on or after that date. 


ADDRESS: Written inquiries regarding participation in the prototype 
test should be addressed to Ms. Shari McCann, Reconciliation Team, 
U.S. Customs Service, 1300 Pennsylvania Ave. N.W, Mailstop 5.2A, 
Washington, DC, 20229-0001. 


FOR FURTHER INFORMATION CONTACT: Mr. Don Luther at (202) 
927-0915 or Ms. Shari McCann at (202) 927-1106. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Reconciliation is the process which allows an importer, at the time of 
entry summary, to identify undeterminable information (other than 
that affecting admissibility) to Customs and provide that outstanding 
information at a later date. Reconciliation, a planned component of the 
National Customs Automation Program (NCAP), as provided for in 
Title VI (Subtitle B) of the North American Free Trade Agreement Im- 
plementation Act (the NAFTA Implementation Act; Pub. L. 103-182, 
107 Stat. 2057 (December 8, 1993)), is currently being tested by Cus- 
toms under the Customs Automated Commercial System (ACS) Proto- 
type test. 
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Customs announced and explained the ACS Prototype test of recon- 
ciliation in a general notice document published in the Federal Register 
(63 FR 6257) on February 6, 1998. A notice published in the Federal 
Register (63 FR 44303) on August 18, 1998, announced clarifications 
and operational changes. This notice modifies the test by providing a 
downward adjustment option and a midpoint interest calculation 
method for Aggregate Reconciliations. Except for these particular mod- 
ifications, all other aspects of the test remain the same. 

The downward adjustment modification is an enhancement to the 
prototype test. The midpoint interest modification is authorized under 
the Miscellaneous Trade and Technical Corrections Act of 1999 (Pub. L. 
106-36 (June 25, 1999)), which amended 19 U.S.C. 1505(c) (see section 
further below pertaining to the midpoint interest calculation method). 
Prototype participants should note that these modifications have dif- 
ferent effective dates (see “Effective Dates” section) and both apply only 
to Aggregate Reconciliations. The Entry-by-Entry Reconciliation as- 
pect of the prototype remains unchanged. 


AGGREGATE RECONCILIATION FOR DECREASE IN DUTIES, TAXES, AND FEES 


As set forth in the Federal Register notice published on February 6, 


1998 (63 FR 6257), there are two types of Reconciliations that may be 
filed: 


(1) Entry-by-Entry Reconciliations, where adjustments for duties, 
taxes, and fees are shown for every entry being reconciled. Such 
Reconciliations may be used to report increases, decreases, or no 


change to the duties, taxes, and fees determined on the underlying 
entry summary (ies); and 


(2) Aggregate Reconciliations for nae absolute increases in 


duties, taxes, and fees, where reconciled adjustments are shown on 
an aggregate basis, rather than on an entry-by-entry basis. 


The same Federal Register notice (63 FR 6257) described the term 
“absolute increase” to encompass only entry summaries that result in 
either an increase or no change in duties, taxes, and fees. Thus, prior to 
publication of this notice, only increases and no changes have been eli- 
gible for Aggregate Reconciliations. 

In this notice, Customs announces an enhancement to the Aggregate 
Reconciliation option that has the effect of altering this limitation. 
Upon publication of this notice, participants in the prototype may now 
also use the Aggregate Reconciliation to report changes resulting in a 
decrease in duties, taxes, and fees (referred to as downward adjust- 
ments), provided that the participant waives any claim for a refund (of 
duties, taxes, and fees) and releases Customs from any such liability. 

While upward and downward adjustments will be allowed on a single 
Aggregate Reconciliation, they will be reported in separate sections of 
the line item data spreadsheet. Importers and other interested parties 
must be aware that the prohibition against netting remains in effect: 
decreases may NOT be netted against increases. For example, if a given 
product has two value issues, one resulting in an increase in value (and 
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corresponding duties) and one resulting in a decrease in value (and cor- 
responding duties), these two adjustments may not be offset against 
each other and reported as one line on the spreadsheet. They must be 
reported in separate sections of the spreadsheet, the increase adjust- 
ment as an increase for which additional duties will be tendered upon 
filing the Reconciliation and the downward adjustment as a decrease 
for which a refund is waived. 

Downward adjustments, while reported on the spreadsheet, will not 
be reported on the Aggregate Reconciliation Header File in ACS. The 
Header File will be prepared without regard to decrease items, reflect- 
ing only increases in duties, taxes, and fees. In the event there are only 
decreases on the Aggregate Reconciliation, the Header File will be pre- 
pared as if the Reconciliation resulted in no change in duties, taxes, and 
fees. 

Aggregate Reconciliations showing a decrease in duties, taxes, and 
fees will be liquidated as appropriate but without refund or reduction in 
duties, taxes, and fees otherwise due, since participants waive all claims 
for refunds due to downward adjustments. 

The following certification must be included in the line item data 
spreadsheet of ali Aggregate Reconciliations that report decreases. It 
contains the waiver, the release from liability, and a pledge that the 
changes reported do not reflect netting: 


The tariff items shown below are items for which the reconciliation 
adjustment resulted in a decrease in duties, taxes, and/or fees. On 


this Aggregate Reconciliation, we hereby declare these changes 


and acknowledge that we waive any claims for a refund of any mon- 
ies due us as a result of these changes, release Customs of any liabil- 
ity for the refund, and certify that the changes shown below are not 


included elsewhere in the Reconciliation or netted against in- 
creases. 


This certification must appear immediately before the listing of tariff 
items for which decreases are reported. It will separate the sections of 
the data spreadsheet, with absolute increases listed above and decreases 
listed below (see sample spreadsheet further below, showing increases, 
decreases, and the required certification ). 

The downward adjustment modification described above serves only 
to add another voluntary option for importers participating in the pro- 
totype test. It does not remove any other options. Importers wishing to 
obtain refunds for monies due them pursuant to reconciled information 
(downward adjustments that result in monies owed to the importer) 
may still do so via the Entry-by-Entry Reconciliation method. 


SAMPLE SPREADSHEET 


Below is an example of an Aggregate Reconciliation spreadsheet 
where increases and decreases are reported in separate sections. The 
downward adjustments are reported but not calculated in the Reconcil- 
iation Adjustment. 
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MIDPOINT INTEREST CALCULATION FOR AGGREGATE RECONCILIATIONS 


Section 1505(c) of Title 19, United States Code, provides for the 
accrual of interest on underpayments and excess deposits applicable to 
ordinary entries and Reconciliations (19 U.S.C. 1505(c)). Under the 
statute, interest accrues for underpayments of duties, fees, and interest 
from the date the importer of record is required to deposit estimated du- 
ties, fees, and interest to the date of liquidation or reliquidation of the 
entry or Reconciliation. Interest accrues on excess deposits from the 
date the importer of record deposits estimated duties, fees, and interest 
to the date of liquidation or reliquidation of the entry or Reconciliation. 
Thus, under the prototype test, interest accrues on all Reconciliations 
where monetary adjustments take place, whether the adjustments are 
increases (Entry-by-Entry or Aggregate Reconciliations) or decreases 
(Entry-by-Entry Reconciliations) in duties, taxes, and fees. If interest is 
due to Customs, the filer will pay the interest, along with duties, taxes, 
and fees, upon filing the Reconciliation. 

The previously mentioned Federal Register notice of August 18, 1998 
(63 FR 44303) indicated that Customs was seeking a statutory amend- 
ment to 19 U.S.C. 1505(c) to authorize use of an alternative midpoint 
interest calculation method, an alternative to the entry-by-entry inter- 
est calculation method described in the previous paragraph. On June 
25, 1999, the Miscellaneous Trade and Technical Corrections Act of 
1999 was signed into law (the Act) (Pub. L. 106-36, 113 Stat. 127 (June 
25, 1999)). Under section 2418(e) of the Act (Title II, Subtitle B), section 
1505(c) was amended to authorize, for purposes of the prototype test, an 
alternative midpoint interest calculation method based upon aggregate 
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data. This amendment predicates this modification of the prototype 
test. 

Under the midpoint interest calculation method, interest is calcu- 
lated on the entire amount of adjusted duties, taxes, and fees as if they 
had been due on the midpoint date of the period covered by the Recon- 
ciliation. For example, if an Aggregate Reconciliation covers January 1, 
1999, through December 31, 1999, and results in $20,000 in increased 
revenue due to Customs, the interest would be calculated on that 
amount from the midpoint date of July 1, 1999. Interest would accrue 
from the midpoint date until the date the Reconciliation is filed with 
payment. The midpoint interest method will be used for Aggregate Rec- 
onciliations filed on or after July 25, 1999. Such Aggregate Reconcilia- 
tions may cover underlying entries filed during the period from October 
1, 1998, through October 1, 2000, or the end of the prototype, whichever 
occurs first. 

Prototype participants are reminded that they have the option of fil- 
ing either an Aggregate Reconciliation or an Entry-by-Entry Reconcili- 
ation. As above, the midpoint interest calculation method will be used 
for Aggregate Reconciliations, and the entry-by-entry interest calcula- 
tion method will be used for Entry-by-Entry Reconciliations. Under the 
entry-by-entry method, interest is calculated based on the monetary 
changes and dates associated with each underlying entry summary. 

Prototype participants also are reminded that where a refund is 
claimed (on Entry-by-Entry Reconciliations), no interest calculations 
are required of the filer. Customs will calculate the interest due on the 


refund using the entry-by-entry method of calculation. For NAFTA 
Reconciliations, interest runs from the date the Reconciliation is filed 
until the date the Reconciliation is liquidated by Customs. 


CONCLUSION 
Regarding the prototype test generally, interested parties should con- 
sult the Federal Register notices of February 6, 1998 (63 FR 6257) and 
August 18, 1998 (63 FR 44303). All terms and conditions set forth in 
those notices remain in effect, except as specifically modified by this no- 
tice. 


Dated: July 16, 1999. 


CHARLES W. WINWOOD, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, July 21, 1999 (64 FR 39187)] 
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QUARTERLY IRS INTEREST RATES USED IN CALCULATING 


INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue ac- 
counts (underpayments) and refunds (overpayments) of Customs du- 
ties. Due to recent legislation, the interest rate applicable to 
overpayments by corporations is now different than the interest rate 
for overpayments by non-corporations. For the quarter beginning July 
1, 1999, the interest rates for overpayments will be 7 percent for corpo- 
rations and 8 percent for non-corporations, and the interest rate for un- 
derpayments will be 8 percent. This notice is published for the 
convenience of the importing public and Customs personnel. 


EFFECTIVE DATE: July 1, 1999. 


FOR FURTHER INFORMATION CONTACT: Ronald Wyman, Ac- 
counting Services Division, Accounts Receivable Group, 6026 Lakeside 


Boulevard, Indianapolis, Indiana 46278, (317) 298-1200, extension 
1349. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Section 6621 was recently amended (at 
paragraph (a)(1)(B) by the Internal Revenue Service Restructuring 
and Reform Act of 1998, Pub.L. 105-206, 112 Stat. 685) to provide dif- 
ferent interest rates applicable to overpayments: one for corporations 
and one for non-corporations. The interest rate applicable to underpay- 
ments is not so bifurcated. 

The interest rates are based on the short-term Federal rate and deter- 
mined by the Internal Revenue Service (IRS) on behalf of the Secretary 
of the Treasury on a quarterly basis. The rates effective for a quarter are 
determined during the first-month period of the previous quarter. 

In Revenue Ruling 99-27 (see, 1999-25 IRB 7, dated June 21, 1999), 
the IRS determined the rates of interest for the fourth quarter of fiscal 
year (FY) 1999 (the period of July 1—September 30, 1999). The interest 
rate paid to the Treasury for underpayments will be the short-term Fed- 
eral rate (5%) plus three percentage points (3%) for a total of eight per- 
cent (8%). For corporate overpayments, the rate is the Federal 
short-term rate (5%) plus two percentage points (2%) for a total of seven 





U.S. CUSTOMS SERVICE 13 


percent (7%). For overpayments made by non-corporations, the rate is 
the Federal short-term rate (5%) plus three percentage points (3%) fora 
total of eight percent (8%). These interest rates are subject to change for 
the first quarter of FY-2000 (the period of October 1—December 31, 
1999). 


For the convenience of the importing public and Customs personnel 
the following list of Internal Revenue Service interest rates used, cover- 
ing the period from before July of 1974 to date, to calculate interest on 
overdue accounts and refunds of Customs duties, is published in sum- 
mary format. 


Corporate 
Overpayments 
Under-payments Over-payments (Eff. 1-1-99) 
Beginning Date Ending Date percent) (percent) percent) 


Prior to 

070174 063075 6 % 6 % 
070175 013176 9% 9% 
020176 013178 1% 7% 
020178 013180 6 % 6 % 
020180 013182 12 % 12% 
020182 123182 20 % 20 % 
010183 063083 16 % 16 % 
070183 123184 11% 11% 
010185 063085 13 % 13 % 
070185 123185 11% 11% 
010186 063086 10 % 10 % 
070186 123186 %e 9% 
010187 093087 9% 8% 
100187 123187 10 % 9% 
010188 033188 11% 10 % 
040188 093088 10 % 9% 
100188 033189 11% 10 % 
040189 093089 12 % 11% 
100189 033191 11% 10 % 
040191 123191 10 % 9% 
010192 033192 9% 8% 
040192 093092 8 % 7% 
100192 063094 7% 6 % 
070194 093094 8% 71% 
100194 033195 9% 8 % 
040195 063095 10 % 9% 
070195 033196 9% 8% 
040196 063096 8 % 7% 
070196 033198 9% 8 % 
040198 123198 8 % 71% 
010199 033199 7% 7% 
040199 093099 8% 8% 


Dated: July 16, 1999. 





RAYMOND W. KELLY, 
Commissioner of Customs. 


[Published in the Federal Register, July 21, 1999 (64 FR 39190)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 21, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CustoMs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


SOLICITATION OF COMMENTS REGARDING THE 
CLASSIFICATION OF PHARMACEUTICAL PRODUCTS 
IMPORTED FOR CLINICAL RESEARCH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Solicitation of comments regarding the classification of phar- 
maceutical products undergoing clinical trials. 


SUMMARY: This notice advises the public that Customs is soliciting 
comments regarding the classification of pharmaceutical products, in 
bulk form or dosage form, for which no New Drug Application has been 
approved by the Food and Drug Administration, and which are there- 
fore commercially unavailable as medicines. 


DATE: Comments must be received on or before September 3, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
This notice advises the public that Customs is soliciting comments re- 
garding the classification of pharmaceutical products, in bulk form or 
dosage form, for which no New Drug Application has been approved by 
the Food and Drug Administration, and which are therefore commer- 
cially unavailable as medicines. 
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Customs has issued inconsistent rulings regarding chemical com- 
pounds imported in bulk to be used in clinical trials to determine the 
safety and efficacy of the compounds for use as a medicines. Several rul- 
ings have classified such compounds as “drugs” of Chapter 29 of the 
Harmonized Tariff Schedule of the United States (HTSUS). See Head- 
quarters Ruling Letter (HQ) 953124, dated November 17, 1994; New 
York Ruling Letter (NY) A80828, dated March 29, 1996. However, Cus- 
toms has also issued rulings which classify chemical compounds, im- 
ported in bulk for clinical trials, in subheadings of Chapter 29, HTSUS, 
which provide for “other” than drugs. See NY D80743, dated August 18, 
1998; NY D83726, dated December 2, 1998. NY A80828 and NY D80743 
are attached as exhibits A and B, respectively. 

Similarly, Customs has issued inconsistent rulings regarding prod- 
ucts put up in tablet or other dosage form for use in clinical trials. Sever- 
al rulings have classified such products as medicaments of heading 
3004, HTSUS. See HQ 953124, dated November 17, 1994; NY 806765, 
dated February 17, 1995; NY 815340, dated October 16, 1995. However, 
at least one ruling has held a product in tablet form, undergoing clinical 
trials, to be excluded from heading 3004, HTSUS. See NY D83726, 
dated Decmber 2, 1998. NY 815340 and NY D83726 are attached as ex- 
hibits C and D, respectively. 

The purpose of this notice therefore, is to solicit comments regarding 
the propriety of these various rulings. That is, comments are solicited 
regarding the question of whether or not the above described products 
should be properly classified as “drugs” or “medicaments,” or should be 
classified according to the composition of the product. In particular, 
Customs invites comments regarding when in the regulatory process 
administered by the FDA, described in 21 CFR 310 et seq., a product 
should be considered a “drug” or “medicament” for tariff purposes. 
Customs intends to revoke certain rulings so that products in like 
stages of the FDA approval process are treated in a like manner. 


Comments 


Consideration will be given to any written comments timely sub- 
mitted to Customs. Comments submitted will be available for public in- 
spection in accordance with the Freedom of Information Act (5 U.S.C. 
552), section 1.4, Treasury Department Regulations (31 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Office of Regulations and Rulings, 1300 Pennsylvania 
Avenue, N.W,, Washington, D.C. 


Dated: July 16, 1999. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, NY, March 29, 1996. 
CLA-2-29:RR:NC:FC:238 A80828 
Category: Classification 


Tariff No. 2934.90.3000 
MR. JASON BERTOLA 


ACETO CORPORATION 
One Hollow Lane 
Lake Success, NY 11042-1215 


Re: The tariff classification of (-)-6-Chloro-4-cyclopropylethynyl-4-trifluoromethy]l- 
1,4-dihydro-2H-3, 1-benzoxazin-2-one (CAS registry number: not registered at this 
time), in bulk form, from Belgium. 


DEAR Mr. BERTOLA 

In your letter dated February 13, 1996, you requested a tariff classification ruling. 

You state in your letter that the subject product, (-)-6-Chloro-4-cyclopropylethy- 
nyl-4-trifluoromethy]-1,4-dihydro-2H-3, 1-benzoxazin-2-one, willbe usedasan experimen- 
tal drug in an ongoing clinical trial. 

The applicable subheading for the subject product will be 2934.90.3000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for: “Nucleic acids and their 
salts; other heterocyclic compounds: Other: Aromatic or modified aromatic: Other: 
Drugs.” The rate of duty will be 6.7 percent ad valorem. 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (301) 443-6553. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist C. Reilly at 212-466-5770. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
New York, NY, August 18, 1998. 
CLA-2-29:RR:NC:2:239 D80743 
Category: Classification 


Tariff No. 2933.59.7000 
MR. JEROME J. NEVILLE 


PRICEWATERHOUSE Coopers LLP 
SILICON VALLEY 

150 Almaden Blvd. 

San Jose, CA 95113 


Re: The tariff classification of MKC-442 (CAS 149950-60-7) from Japan. 


DEAR Mr. NEVILLE: 


In your letter dated July 15, 1998, on behalf of your client Triangle Pharmaceuticals, you 
requested a tariff classification ruling for MKC-442 (Chemical Name -1-(Ethoxyme- 
thyl)-5-(1-Methylethyl)-6-(Phenylmethy])-2,4(1H,3H)-Pyrimidinedione) which you have 
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stated is imported in bulk form and pressed into tablets where it is consumed in clinical 
testing for treatment against HIV infection. This product does not comply with the two 
part test for drugs as articulated in Lonza, Inc. v. U.S., 46 F3d 1098, 1109 (Fed. Cir. 1995). It 
is presently undergoing Phase I/II clinical trials and is not awaiting FDA approval. There- 
fore we cannot state that it is an ingredient in medicine. 

The applicable subheading will be 2933.59.7000, Harmonized Tariff Schedule of the 
United States (HTS), which provides for heterocyclic compounds with nitrogen hetero- 
atom(s) only; nucleic acids and their salts: compounds containing a pyrimidine ring 
(whether or not hydrogenated) or piperazine ring in the structure: other. The rate of duty 
will be 10.7 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Thomas Brady at 212-466-5747. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


eS EAR aa 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, October 16, 1995. 


CLA-2-30:R:N2:238 815340 
Category: Classification 


Tariff No. 3004.90.9040 
Mr. ITALO MazziTTI! 


FIDIA PHARMACEUTICAL CORPORATION 
1401 Eye Street, N.W., Suite 900 
Washington, DC 20005 


Re: The tariff classification of Sygen, imported in formulations put up in 50mg/2ml glass 
ampoules or 100mg/2ml glass ampoules, from Italy. 
DEAR Mk. MAzZITTI: 

In your letter dated August 31, 1995, received by this office on September 29, 1995, you 
requested a tariff classification ruling. 

The subject products consist of formulations put up in glass ampoules (50 mg/2ml am- 
poules or 100mg/2m! ampoules) containing Sygen, chemically known as monosialotetra- 
hexosylganglioside GM1 sodium salt, as the active ingredient. You indicate in your letter 
that Sygen is currently undergoing clinical trials in the United States and Canada for its 
ability to regenerate and/or stimulate the growth of nervous tissue in cases of acute spinal 
cord injury and Parkinson’s disease. 

The applicable subheading for the subject products will be 3004.90.9040, Harmonized 
Tariff Schedule of the United States (HTS), which provides for: “Medicaments * * * con- 
sisting of mixed or unmixed products for therapeutic or prophylactic uses, put up in mea- 
sured doses or in forms or packings for retail sale: Other: Other: Other: Medicaments 
primarily affecting the central nervous system: Other.” The rate of duty will be free. 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (301) 443-6553. 


This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist C. Reilly at 212-466-5770. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, December 9, 1998. 
CLA-2-29:RR:NC:2:239 D83726 
Category: Classification 
Tariff No. 2934.90.3900(EN) and 3824.90.9050(EN) 
Mr. ROBERT LEO 


MEEKS & SHEPHARD 
330 Madison Ave., 39th Floor 
New York, NY 10017 


Re: The tariff classification Prucalopride Succinate Bulk and Tablets from Belgium. 


DEAR Mr. LEO: 


In your letter dated October 15, 1998, on behalf of your client Janssen Pharmaceutica, 
Inc., you requested a tariff classification ruling for prucalopride succinate in both bulk and 
tablet form. You state in your inquiry, that both products are used to treat chronic constipa- 
tion and are currently in FDA Phase III trials. 

The applicable subheading for prucalopride succinate bulk (CAS 179474,-85-2), Chemi- 
cal Name4-Amino-5-Chloro-2,3-Dihydro-N-[3-Methoxypropy])-4-Piperdiny]]-7-Benzofu- 
ran-carboxamide Monohydrochloride) will be 2934.90.3900(EN), Harmonized Tariff 
Schedule of the United States (HTS), which provides for other heterocyclic compounds: 
other. The rate of duty will be 10.7 percent ad valorem. 

The applicable subheading for prucalopride succinate in tablet form will be 
3824.90.9050(EN), Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for foundry, molds or cores; chemical products and preparations of the chemical or 
allied industries (including those consisting of mixtures of natural products), not else- 
where specified or included; residual products of the chemical or allied industries, not else- 
where specified or included: other. The rate of duty will be 5 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Thomas Brady at 212-466-5747. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TARIFF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF WOMEN’S KNIT SHORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter and revocation of treatment relating to tariff classification of 
women’s knit shorts. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to modify a ruling letter pertaining to the tariff classification of 
a women’s knit shorts under the Harmonized Tariff Schedule of the 
United States (HTSUS), and revoke any treatment previously accorded 
by Customs to substantially identical transactions. Comments are in- 
vited on the correctness of the proposed action. 


DATE: Comments must be received on or before September 3, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1800 Pennsylvania Avenue, 


N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Gail A. Hamill, Textiles 
Branch, (202) 927-1342. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. 1484) the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 31, AUGUST 4, 1999 


Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to modify a ruling letter pertaining to the tariff classification of 
a women’s knit shorts. Although in this notice Customs is specifically 
referring to one ruling, NY D82491, this notice covers any rulings on 
this merchandise which may exist but have not been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person involved in substantial- 
ly identical transactions should advise Customs during this notice per- 
iod. An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise a rebuttable presumption of a lack of reasonable care on the part 
of the importer or their agents for importations of merchandise subse- 
quent to the effective date of the final notice of this proposed action. 

In NY D82491, dated September 23, 1998, set forth as Attachment A, 
Customs classified a sleeveless knit outerwear top under subheading 
6109.10.0070, Harmonized Tariff Schedule of the United States Anno- 
tated, HTSUSA, which provides for women’s cotton knit garments oth- 
er than underwear, T-shirts and tank tops, and a pair of knit shorts 
under subheading 6114.20.0060, which provides for other knit gar- 
ments, of cotton. 

It is now Customs position that the knit shorts are properly classified 
under subheading 6104.62.2030, HTSUSA, as women’s cotton knit 
shorts. Heading 6104 covers, inter alia, shorts. The provision is an eo 
nomine provision with no legal note defining or limiting the scope of the 
term shorts. Thus, heading 6104 captures all women’s shorts for all 
uses unless the garment cannot be considered commercially as outer- 
wear shorts. HQ 957133, dated August 14, 1995. Explanatory Note 
(EN) 6104, by reference to the previous heading, notes that shorts are 
trousers which do not cover the knee, and that trousers envelop each leg 
separately. We interpret this guidance to mean that any amount of leg 
coverage ending above the knee is sufficient to specifically describe a 
garment as shorts. On the instant shorts, the binding at the leg opening 
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is fashioned as a boy leg and extends about an inch down the leg. For 
these reasons, we believe the garment is specifically described as shorts 
in heading 6104. 

Customs intends to modify NY D82491 and any other ruling not spe- 
cifically identified, in order to classify this merchandise under subhead- 
ing 6104.62.2030, HTSUSA. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, we will give consideration to any written com- 
ments timely received. Proposed HQ 9623562, modifying NY D82491, 
is set forth as Attachment B to this document. 


Dated: July 15, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, September 23, 1998. 
CLA-2-61:RR:NC:WA:361 D82491 
Category: Classification 
Tariff No. 6109.10.0070 and 6114.20.0060 
Ms. ALLISON M. BARON 


SHARRETTS, PALEY, CARTER & BLAUVELT, PC 
67 Broad Street 
New York, NY 10004 


Re: The tariff classification of awoman’s knit garment, similar to a tank top and an other 
garment from Hong Kong. 


Dear Ms. Baron: 

In your letter dated September 11, 1998, you requested a tariff classification for two gar- 
ments on behalf of S.B.H. Intimates. The samples are being returned, as you requested. 

Style TT02 is an upper body garment similar to a tank top, constructed from 100% cotton 
rib knit fabric. The garment, which extends past the waist, features a u-shaped necklinein 
front and back, shoulder straps that measure 2.5 inches at the top, capping around the 
neckline and arm holes, and a hemmed bottom. 

Style TT04 is a panty styled non-underwear garment, constructed from 100% cotton rib 
knit fabric. The pull-on panty features a covered elasticized waistband, and hemmed leg 
openings. 

The applicable subheading for style TT02 will be 6109.10.0070, Harmonized Tariff 
Schedule of the United States (HTS), which provides for knit tank tops and similar gar- 
ments, of cotton, women’s. The rate of duty will be 19.2 percent ad valorem. 

The applicable subheading for style TT04 will be 6114.20.0060, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other knit garments, of cotton, 
women’s. The rate of duty will be 11.2 percent ad valorem. 

Style TT02 falls within textile category 339; style TT04 falls within textile category 359. 
Based upon international textile trade agreements, garments imported from Hong Kong 
are subject to a visa requirement and quota restraints. 
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The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

If you have any questions regarding the ruling, contact National Import Specialist Ange- 
la De Gaetano at 212-466-5540. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 962356 gah 
Category: Classification 


Tariff No. 6104.62.2030 
ALLISON M. BARON 


SHARRETS PALEY CARTER & BLAUVELT 
67 Broad Street 
New York, NY 10004 


Re: Modification of NY D82491, classification of women’s knit garment. 


DEAR MS. BARON: 

This is in response to your letter of November 6, 1998, submitted on behalf ofS.B.H. Inti- 
mates, Inc., requesting reconsideration of NY ruling D82491, dated September 23, 1998, on 
awomen’s cotton rib knit upper body garment anda lower body garment. We have reviewed 
this ruling in light of the original submission, our conference with you on June 3, 1999, and 
your further submission on July 7, 1999. In your July 7, 1999, submission you withdraw 
your request for reconsideration of the upper body garment. We determine that NY D82491 
is incorrect as to the classification of the knit shorts. 


Facts: 


The subject merchandise consists of one boy-leg styled non-underwear garment, style 
TT04. It is constructed from 100% cotton mid-weight rib knit fabric. The shorts are a pull- 
on style with acovered elasticized waistband, and inch-wide binding encasing the leg open- 
ings. You claim that the lower body garment in question remains properly classified in 
heading 6108, HTSUSA, as women’s underpants. Counsel submits a letter from an inti- 
mate apparel buyer that indicates that she intends to market the goods in her store as un- 
derwear, and identifies the garment by style number. A print advertisement submitted was 
for garments not at issue. 


Issue: 


Is the lower body garment classifiable as women’s underwear in 6108? If not, is it classifi- 
able as shorts in heading 6104 or as an other garment in 6114? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s). 
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GRI 1 requires that classification be determined according to the terms of the headings and 
any relative section or chapter notes. Merchandise that cannot be classified in accordance 
with GRI 1 is to be classified in accordance with subsequent GRI. 

In classifying the lower body garment, consideration of marketing information, and the 
design and construction details of the garment are instructive in determining whether or 
not it will be principally used as underwear. See Additional U.S. Rule of Interpretation 1(a). 
The abbreviated length of the garment, nine and one-halfinches at the side seam, favors an 
underwear classification. The buyer’s statement of intent to market the garment as under- 
wear supports such classification as well, but no other marketing information corroborat- 
ing this intention is supplied. 

The weight of the fabric favors an outerwear classification, because it is thick and heavy 
enough to interfere with the drapability of any outer garment worn over it. The fabric’s 
weight causes the waistband and leg hems to be rather thick in turn. Unlike underpants, 
there is no crotch gusset and no cotton lining in the crotch. See HQ 951205, dated June 16, 
1992. The center seam and inseam are not sewn down flat. Rather, they are finished with an 
overcast seam finish, and the seam allowance is trimmed, all of which would cause irrita- 
tion if worn next to the skin. 

Counsel cites HQ 950503, dated June 19, 1992, for support of the proposition that classi- 
fication depends on how the importer reasonably expects the garment to be worn. In the 
instant case, the single statement by a retail buyer as to her expectations is insufficient 
evidence of principal use. 

Without supporting marketing information, the garment itself is the primary evidence 
of how the garment wili be worn. Counsel disputes the notion that the lower body garment 
would interfere with the drapability of a garment worn over it, and claims that it is de- 
signed to have a close fit. Our analysis of the garment at issue is at odds with this state- 
ment. The fabric is 100% cotton, but the ribbing detracts from its softness. The garment 
stretches crosswise, but not lengthwise. There is not elastic in the legs. There is no spandex 
or nylon to enhance a close fit. The garment would leave a visible bulkiness and a ridge 
where they end under any but the loosest fitting clothing. The garment’s features indicate 
that its principal use will be as outerwear. Classification in heading 6108 as underwear 
fails. 

Counsel maintains that even if Customs finds that the garment is not briefs, panties, un- 
derpants or similar garments, that it is classifiable in subheading 6108.91.0015, as other 
cotton underwear. We disagree. A similar analysis would apply to the classification in head- 
ing 6108 of any underwear lower body garment. 

Heading 6104 covers, inter alia, shorts. The provision is an eo nomine provision with no 
legal note defining or limiting the scope of the term shorts. Thus, heading 6104 captures all 
women’s shorts for all uses unless the garment cannot be considered commercially as out- 
erwear shorts. HQ 957133, dated August 14, 1995. The abbreviated length of this garment 
raises the issue of whether they will be principally worn as outerwear shorts. If not, classi- 
fication in heading 6114 as an other garment would result. 

Explanatory Note (EN) 6104, by reference to the previous heading, notes that shorts are 
trousers which do not cover the knee, and that trousers envelop each leg separately. We 
interpret this guidance to mean that any amount of leg coverage as long as it ends above the 
knee is sufficient to specifically describe a garment as shorts. On the instant shorts, the 
binding at the leg opening is fashioned as a boy leg and extends about an inch down the leg. 
For these reasons, we believe the garment is specifically described as shorts in heading 
6104. 


Holding: 


The lower body garment is classified in subheading 6104.62.2030, which provides for 
women’s cotton knit shorts, dutiable at 15.8 percent ad valorem and carrying textile cate- 
gory 348. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that your client check, close to the time of shipment, 
the Status Report on Current Import Quotas (Restraint Levels), an issuance of the U.S. Cus- 
toms Service, which is updated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
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local Customs office prior to importing the merchandise to determine the current status of 
any import restraints or requirements. 
NY D82491 is hereby modified. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF FROZEN SALMON FILLETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of a tariff classification rul- 
ing letter and the revocation of treatment relating to the classification 
of certain frozen salmon fillets. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling, and revoke any treatment 
previously accorded by Customs to substantially identical transactions, 


concerning the tariff classification of certain frozen salmon fillets. 
Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before September 3, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 
eral Classification Branch (202) 927-1109. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
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to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling pertaining to 
the tariff classification of frozen salmon fillets. Although in this notice 
Customs is specifically referring to one ruling, New York Ruling Letter 
(NYRL) D85085, dated December 17, 1998, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to those identified. No further rul- 
ings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or Customs previous interpreta- 
tion of the Harmonized Tariff Schedule of the United States (HTSUS). 
Any person involved in substantially identical transactions should ad- 
vise Customs during this notice period. An importer’s failure to advise 
Customs of substantially identical transactions or of a specific ruling 
not identified in this notice, may raise issues of reasonable care on the 
part of the importer or his agents for importations of merchandise sub- 
sequent to this notice. 

In NYRL D85085, dated December 17, 1998, we held that frozen 
salmon fillets, backbone and belly bone off, skin on, were classified as 
other frozen fish fillets, in subheading 0304.90.9091, HTSUS, with a 
general rate of duty at 6 percent ad valorem. NYRL D85085 is set forth 
as “Attachment A” to this document. 

We are now of the opinion that the frozen salmon fillets are classified 
as frozen fillets, other, salmonidae, other, Atlantic (Salmo salar), in sub- 
heading 0304.20.6006, HTSUS, free of duty. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NYRL 
D85085 and revoke any other ruling not specifically identified, to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in proposed Headquarters Ruling Letter 962728, 
“Attachment B” to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: July 16, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE, 
New York, NY, December 17, 1998. 
CLA-2-03:RR:NC:2:231 D85085 
Category: Classification 
Tariff No. 0303.22.0000, 
0304.20.6006, and 0304.90.9091 
MR. SVEIN STOKNES 
NORWEGIAN TRADE COUNCIL 
800 Third Avenue, 23rd Floor 
New York, NY 10022 
Re: The tariff classification of salmon from Norway. 
DEAR MR. STOKNES: 
In your letter, dated November 25, 1998, you have requested a tariff classification ruling 
on behalf of your client, Atlantis AS, Donna, Norway. 
The merchandise, farmed raised Atlantic salmon (Salmo salar), is described thus: 
Item #1. Whole, frozen salmon, gutted and cleaned, head on. Each fish is frozen, 


glazed, packed in a plastic bag, and sealed. The fish is packed in 40 kilogram cartons. 
Item #2. Frozen salmon fillets. 


Trim A. Backbone and belly bone off; skin on. 


Trim B. Backbone, belly bone, back fins, collar bone, belly fat and fins off; pin 
bone out; skin on. 


Trim C. Backbone, belly bone, back fins, collar bone, belly fat and fins off; pin 
bone out, skin on. 


Trim D. Backbone, belly bone, back fins, collar bone, belly fat, fins, all belly, and 
tail piece off; pin bone out; bully trimmed; skin on. 
Trims B, C, and D may also have the skin off. Each fillet is frozen and packed in plastic 
bags. The fillets are packed in 5, 10, and 20 kilogram cartons. 
Item #3. Salmon fillet portions 

(a) Single frozen with skin; no bones. 

(b) Single frozen without skin; no bones. 
The single fillet portions are vacuum packed. The fillets may be imported in single por- 


tions or up to six pieces. The portions are packed in 5, 10 and 20 kilogram cartons or packed 
in portion boxes. 
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The applicable subheading for the whole, frozen Atlantic salmon (Salmo salar, item #1) 
will be 0303.22.0000, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for fish, frozen, excluding fish fillets and other fish meat of heading 0304, other sal- 
monidae, excluding livers and roes, Atlantic salmon (Salmo salar) and Danube salmon 
(Hucho hucho). The rate of duty will be free. 

The applicable subheading for the frozen Atlantic salmon fillets (Salmo salar, item #2, 
trim A) will be 0304.90.9091, HTS, which provides for fish fillets and other fish meat 
(whether or not minced), fresh, chilled or frozen, other, other, ocean. The rate of duty will 
be 6 percent ad valorem. 

The applicable subheading for the frozen Atlantic salmon fillets [Salmo salar, item #2, 
trims B, C, and D, and item #3 (a) and (b)] will be 0304.20.6006, HTS, which provides for 
fish fillets and other fish meat (whether or not minced), fresh, chilled or frozen, frozen fil- 
lets, other, other, salmonidae, other, Atlantic (Salmo salar). The rate of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CFR 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Ralph Conte at (212) 466-5759. 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962728K 
Category: Classification 
Tariff No. 0304.20.6006 
Mr. SVEIN O. STOKNES 
MARKET ADVISER 
NORWEGIAN TRADE COUNCIL 
800 Third Avenue, 23rd Floor 
New York, NY 10022 


Re: Modification of New York Ruling Letter (NYRL) D85085; Frozen Salmon Fillets 


DEAR SIR: 

In response to your letters of November 5, and 25, 1998, Customs issued NYRL D85085, 
dated December 17, 1998, concerning certain fish products. In a letter dated February 4, 
1999, Steven Dillingham of your office asked for reconsideration of the classification of one 
of the products, frozen salmon fillets. This letter is to inform you that NYRL D85085 no 
longer reflects the views of the Customs Service concerning the classification of the salmon 
fillets and that the following reflects our position for this product. 


Facts: 


In NYRL D85085, Customs held that frozen salmon fillets, backbone and belly bone off, 
skin on, were classified as other frozen fish fillets, other, other, ocean, in subheading 
0304.90.9091, Harmonized Tariff Schedule of the United States (HTSUS), with a general 
rate of duty at 6 percent ad valorem. From the facts submitted in the request for a ruling, it 
was assumed that the fillets contained pin bones. It is your contention that the fillets are 
classified as frozen fillets, other, salmonidae, other, Atlantic (Salmo salar), in subheading 
0304.20.6006, HTSUS, free of duty. 


Issue: 


What is the correct HTSUS classification for the frozen salmon fillets as described 
above? 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 31, AUGUST 4, 1999 


Law and Analysis: 


The Explanatory Notes (EN’s) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of the tariff at the international level, 
facilitate classification under the HTSUS by offering guidance in understanding the scope 
of the headings and General Rules of Interpretation of the HTSUS. The EN’s state that 
heading 0304 covers the following. 

(1) Fish fillets. 


For the purposes of this heading the term fish fillets means the strips of meat cut par- 
allel to the backbone of the fish and constituting the right or left side ofa fish insofar as 
the head, guts, fins (dorsal, anal, caudal, ventral, pectoral) and bones (spinal column or 
main backbone, ventral or costal bones, branchial bone or stapes, etc.) have been re- 
moved and the two sides are not joined together, for example by the back or belly. 
The classification of these products is not affected by the possible presence of the skin, 
sometimes left attached to the fillet to hold it together or to facilitate subsequent slic- 
ing. Classification is similarly unaffected by the presence of pin bones or other minor 
bones which may not have been completely removed. 

Fillets cut in pieces are also classified as fillets in this heading. 


Cooked fillets, and fillets merely covered with batter or bread crumbs, whether or not 
frozen, are classified in heading 16.04. 
(2) Other fish meat (whether or not minced), i.e., fish meat from which the bones 
have been removed. Asin the case of fish fillets, classification of fish meat is unaffected 
by the presence of minor bones which may not have been completely removed. 

The classification as fish fillets in heading 0304 is not affected by the possible presence of 


the skin of the fish or of pin bones or other minor bones which may not have been com- 
pletely removed. 


Holding: 


Frozen salmon fillets, backbone and belly bone off, skin on, and which may contain pin 
bones or other minor bones are classified as frozen fillets, other, salmonidae, other, Atlantic 
(Salmo salar), in subheading 0304.20.6006, HTSUS, free of duty. 

Accordingly, NYRL D85085 is modified. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF CHEESECLOTH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of classification ruling letter and treat- 
ment relating to the classification of cheesecloth. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs is revoking 
a ruling letter pertaining to the tariff classification of cheesecloth and 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. Notice of the proposed revocation was published on 
June 9, 1999, in the CUSTOMS BULLETIN, Vol. 33, No. 22/23. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 


tered or withdrawn from warehouse for consumption on or after Octo- 
ber 4, 1999. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

On June 9, 1999, a notice of a proposed revocation of a ruling pertain- 
ing to the classification of cheesecloth was published in the CUSTOMS 
BULLETIN, Vol. 33, No. 22/23. One comment was received in response to 
the notice. 

The commenter stated that he believed Customs did not view the sub- 
ject cheesecloth as an article of textile because it needed to be cut before 
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use. He is partly correct. The proposed ruling stated that the cheese- 
cloth was “a simple rectangle, * * * requires further cutting before use, 
and the edges are prevented from unravelling by simple means.” The 
commenter argued that “because the mesh size is only 20X12 the end 
user normally folds the product over making it many ply to get the de- 
sired size and mesh. There is no need to cut the product further.” 

Customs has considered the views of the commenter and must dis- 
agree. The cheesecloth is sold in 1.5, 2, 3, 4, and 5 square yard sizes. It is 
difficult to imagine, for instance, folding a 5 square yard piece of cheese- 
cloth to a size necessary of use in cooking without layering it to the point 
that nothing can filter through the overlapped layers. In addition, the 
cost of cheesecloth is such that it is unlikely a purchase would choose to 
use it in a manner that encourages waste. Cutting cheesecloth to a de- 
sired size for use is a common practice and as such, Customs is not per- 
suaded by the comment we received. 

As previously stated in the proposed notice, this revocation action 
will cover any rulings on this issue which may exist but have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the issue subject to this notice, 
should have advised Customs during the notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 
1625(c)(2)), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, have been the result of the importer’s reliance on 
a ruling issued to a third party, Customs personnel applying aruling ofa 
third party to importations involving the same or similar issue, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule. Any person involved in substantially identical transac- 
tions should have advised Customs during the notice period. An 
importer’s reliance on a treatment of substantially identical transac- 
tions or on a specific ruling concerning the merchandise covered by this 
notice which was not identified in this notice may raise the rebuttable 
presumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY A84489 
and any other Customs ruling that may exist which has not been specifi- 
cally identified to reflect the proper classification of the merchandise 
pursuant to the analysis set forth in Headquarters Ruling Letter (HQ) 
962798 (see “Attachment” to this document). Additionally, pursuant to 
19 U.S.C. 1625(c)(2), Customs is revoking any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 


Dated: July 16, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, July 16, 1999. 
CLA-2 RR:CR:TE 962798 jb 
Category: Classification 


Tariff No. 5208.21.6090 
Mr. DAVE SMITH 


TExTus U.S.A. INC. 
1805 East Maple Ridge Drive 
Peoria, IL 61614 


Re: Classification of cheesecloth. 


DEAR Mr. SMITH: 

On June 14, 1996, our New York office issued to you New York Ruling Letter (NY) 
A84489, which classified certain cheesecloth in heading 6307, Harmonized Tariff Schedule 
of the United States (HTSUS), in the provision for other made up articles. Upon review of 
NY A844839, we find that the classification of that merchandise in heading 6307, HTSUS, is 
not correct. The correct classification for this merchandise is in heading 5208, HTSUS, 
pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625), notice of the proposed 
revocation of NY A84489 was published on June 9, 1999, in the CUSTOMS BULLETIN, Volume 
33, Number 22/23. You submitted a comment in response to that notice. Your comment is 
addressed in the analysis set forth below. 


Facts: 


The merchandise at issue, commonly referred to as cheesecloth, is composed of 100 per- 
cent cotton plain woven fabric. Two of the sides are hemmed and the two remaining sides 
are selvaged to prevent unraveling. The merchandise will be imported in either 1.5, 2, 3, 4, 
or 5 square yard sizes and packaged in blister pack. It is stated to be used for cooking pur- 
poses. 

When the subject merchandise was submitted to the Customs Office of Laboratory and 
Scientific Services for analysis, the results, in part, showed that the cheesecloth at issue 
consists of a bleached plain woven fabric measuring 72 inches in length and 35 inches in 
width, composed wholly of one ply cotton yarns, weighing 16.2 grams per square meter, 
with an average yarn number of 75. 

Issue: 

What is the proper classification of the merchandise at issue? 

Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI). GRI 1 requires that classification be determined according to the terms of the head- 
ings and any relative section or chapter notes. Where goods cannot be classified solely on 
the basis of GRI 1, the remaining GRI will be applied, in the order of their appearance. 

Section Note 7 to Section XI, HTSUS, states, in pertinent part: 


For the purposes of this section, the expression “made up” means: 

(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation 
by cutting dividing threads) without sewing or other working (for example, cer- 
tain dusters, towels, tablecloths, scarf squares, blankets); 

(c) Hemmed or with rolled edges, or with a knotted fringe at any of the edges, 
but excluding fabrics the cut edges of which have been prevented from unraveling 
by whipping or by other simple means; 


x * x * « « x 


Heading 6307, HTSUS, provides for, “other made up articles, including dress patterns.” 
This is a basket provision for textile articles which are not more specifically provided for 
elsewhere in the tariff. The Explanatory Notes to the Harmonized Commodity Description 
and Coding System (EN) to that heading state, in relevant part: 

This heading covers made up articles of any textile material which are not included 
more specifically in other headings of Section XI or elsewhere in the Nomenclature. 
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It includes, in particular: 
* . * * * * * 


(21) Cheese-cloths, cut into rectangles, with the ends of the warp threads 
knotted to prevent unraveling. (Cheese-cloths woven in the piece prepared for 
cutting to size or shape, but requiring further fabrication before use, are to be 
classified as piece goods.) 


* * * * * * * 


Examination of the subject merchandise reveals that it does not meet the terms of Sec- 
tion Note 7 to Section XI. The submitted cheesecloth is cut into a simple rectangle, it re- 
quires further cutting before use, and the edges are prevented from unraveling by simple 
means. As such, it does not qualify as a “made-up” article for purposes of that note. Al- 
though the EN to heading 6307, HTSUS, seem to indicate that cheese-cloths are to be con- 
sidered for classification in heading 6307, HTSUS, we have stated in the past that the EN 
are not legally binding and are to be used only as guidance absent clear language in the 
headings and legal notes of the tariff. 

In response to the notice of the proposed revocation of NY A84489, you stated that you 
believed Customs did not view the subject cheesecloth as an article of textile because it 
needed to be cut before use. You are partly correct. As stated above, the need to cut the 
cheesecloth prior to use is one element, along with the shape and use of simple means to 
prevent the edges from unraveling. You have argued that “because the mesh size is only 
20X12 the end user normally folds the product over making it many ply to get the desired 
size and mesh. There is no need to cut the product further.” 

Customs has considered your comment and we must disagree. The cheesecloth is sold in 
1.5, 2,3, 4, and 5 square yard sizes. It is difficult to imagine, for instance, folding a 5 square 
yard piece of cheesecloth to a size necessary for use in cooking without layering it to the 
point that nothing can filter through the overlapped layers. In addition, the cost of cheese- 
cloth is such that it is unlikely a purchaser would choose to use it in a manner that encour- 
ages waste. Cutting cheesecloth to a desired size for use is acommon practice and as such, 
Customs is not persuaded by your comment. 

In the case of the subject merchandise the language of Note 7 to Section XI is clear. As 
such, the subject merchandise is precluded from classification in heading 6307, HTSUS. 

Heading 5208, HTSUS, provides, in pertinent part, for woven fabrics of cotton, contain- 
ing 85 percent or more by weight of cotton. As such, the subject merchandise is classified in 
the appropriate subheading of heading 5208, HTSUS. 


Holding: 


New York ruling letter (NY) A84489 is revoked. 

The subject merchandise is properly classified in subheading 5208.21.6090, HTSUSA, 
which provides for, woven fabrics of cotton, containing 85 percent or more by weight of cot- 
ton, weighing not more than 200 g/m?: bleached: plain weave, weighing not more than 100 
g/m?: of number 69 or higher number: cheesecloth; lawns, voiles or batistes. The applicable 
general column one rate of duty is 12.5 percent ad valorem and the quota category is 226. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that you check, close to the time of shipment, the Sta- 
tus Report On Current Import Quotas (Restraint Levels), an issuance of the U.S. Customs 
Service, which is updated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 33 


MODIFICATION OF RULING LETTERS AND TREATMENT 
RELATING TO CLASSIFICATION OF SPECIALLY SHAPED 
PILLOWS AND PILLOWCASES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of classification ruling letter and 


treatment relating to the classification of specially shaped pillows and 
cases. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs is modify- 
ing a ruling letter pertaining to the tariff classification of a specially 
shaped pillow and pillowcase and any treatment previously accorded by 
Customs to substantially identical transactions. Notice of the proposed 
modification of the ruling letter was published in the CUSTOMS BULLETIN 
of June 9, 1999, Vol. 33, No. 22/23. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 4, 1999. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tile Branch, (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

As stated in the proposed notice, this modification action will cover 
any rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decisior. or pro- 
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test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
this final decision. 

In NY D82343, dated October 5, 1998, Customs classified a “Dove” 
pillow and specially shaped pillow case as a set under subheading 
9404.90.2000 of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). Since the issuance of that ruling, Customs has 
had a chance to review the classification of this merchandise and has de- 
termined that, although the tariff provision was correct, the pillow and 
pillowcase should have been classified as a composite good. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY D82343, 


and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 962460 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by the Customs Ser- 
vice to substantially identical transactions. 


Dated: July 15, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, July 15, 1999. 
CLA-2 RR:CR:TE 962460 RH 
Category: Classification 
Tariff No. 9404.90.2000 and 6302.32.2020 


Mr. LEON PARNHAM 
THERAPEUTIC PILLOW INTERNATIONAL 
PO on ox 8, Mi ddle Brighton 


: Request for Modification of NY D82343 concerning the classification of Dove Pillows 
and pillow cases; composite good vs. set; heading 9404; heading 6302. 
DEAR MR. PARNHAM 
This is in reply to your letter of November 30, 1998, requesting reconsideration of New 
York Ruling Letter | NY) D82343 dated October 5, 1998, concerning the classification of the 
“Dove” pillow and pil lowcase/slip. 
Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 


the proposed modification of NY D82343 was published on June 9, 1999, in the Customs 
BULLETIN, Volume 33, Number 22/23. No comments were received. 


acts: 


The merc chandise under reconsideration is an anti-snoring pillow and specially-shaped 
pillow cover. A description of the merchandise in NY D82343 reads as follows: 


Thest satan — area “Therapeutic Pillow” anda pillowcase. The pillowiscom- 
pri sed of two ~ lid pieces of C-shaped foam attached together and a fitted quilted cover. 
The cover will be made from either 100 percent polyester or 65 percent polyester and 
35 percent cotton woven fabric with a polyester filler. One side of the cover has a zipper 
closure. The pillowcase will be made in either 100 percent polyester, 100 percent nylon 
or 65 percent polyester and 35 percent cotton woven fabric. It is specifically designed to 
fit the pillow and features a slit opening along the side. 


Although the pillowcase may be imported separately, the pillow and its case are generally 
im iported and packaged together for retail sale. 

Customs originally classified the pillow and its case, if imported together, as a set under 

subheading 9404.90.2000 of the Harmonized Tariff Schedule of the Untied States Anno- 
tated HTSUSA), which provides, in part, for articles of bedding. 

The pillow case imported on its own was classified in niioniae 6302.32.2020, HTSU- 
SA, which provides for, among other things, bed linen. 

In your request for reconsideration, you argue that the pillow and case should have been 
classified as a composite good under subheading 9404.90.2000, so that the case would not 
be subject to quota/visa restrictions. 


Issue: 


Are the Dove pillow and specially-designed pillowcase classifiable under subheading 
9404.90.2000, HTSUSA, as a set or as a composite good? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Where goods cannot be 
classified solely on the basis of GRI 1, the remaining GRI will be applied, in order of their 
appearance. 

In interpreting the headings and subheadings, Custems looks to the Harmonized Com- 
modity Description and Coding System Explanatory Notes, which are not legally binding, 
but are recognized as the official interpretation of the Harmonized System at the interna- 
tional level 

It is uncontested that the Dove pillow and pillowcase are classifiable under subheading 
9404.90.2000, HTSUSA, which provides, in part, for articles of bedding such as pillows. 
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The dispute lies in whether the articles are classifiable under that provision as a set or asa 
composite good. The answer hinges on the principles of GRI 3. 

GRI 3(b) provides that classification is to be determined by the material or component 
which imparts the essential character to the good. GRI 3(b) reads: 


Mixtures, composite goods consisting of different materials or made up of different 
components, and goods put up in sets for retail sale, which cannot be classified by ref- 
erence to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 


The EN to GRI 3(b) provides in pertinent part that: 


For the purpose of this Rule, composite goods made up of different components shall be 
taken to mean not only those in which the components are attached to each other to 
form a practically inseparable whole but also those with separable components, pro- 
vided these components are adapted one to the other and are mutually complementary 


and that together they form a whole which would not normally be offered for sale in 
separate parts. 


Examining these elements, we find that the Dove pillow and pillowcase satisfy all of the 
requirements for a composite good. As stated in your letter, the pillow case is designed for 
the Dove pillow and “due to its extremely weird shape the slip cannot be used on any other 
pillow on the planet.” You further state that the Dove pillow and its customized slip will be 
imported into the United States “as a whole” and the slip would always be packed inside the 
sealed plastic bag containing the Dove in its quilted inner.” Therefore, we find that the 
Dove pillow and specially designed case are adapted one to the other, are mutually comple- 
mentary, and that together they form a whole which would not normally be offered for sale 
in separate parts. See, HQ 960870, dated April 22, 1998, and HQ 960337, dated April 22, 
1997, in which Customs held that specially shaped pillows and their cases were classifiable 
as composite goods. 

Additionally, you do not contest that the pillow is the component which imparts the es- 
sential character to the composite good, as correctly stated in NY D82343. 

You noted in your letter that your company may also import some additional specially-de- 
signed Dove slips and that you are aware those articles “would attract quota and would 


attract higher duty.” The classification of the separately imported slips is correctly set out 
in NY D82343. 


Holding: 


NY D82343 is hereby MODIFIED to reflect that the Dove pillow and pillowcase when 
imported together are classifiable under subheading 9404.90.2000, HTSUSA, which pro- 
vides for “Mattress supports; articles of bedding and similar furnishings (for example, mat- 
tresses, quilts, eider-downs, cushions, pouffes and pillows) fitted with springs or stuffed or 
internally fitted with any material or of cellular rubber or plastics, whether or not covered: 
Other: Pillows, cushions and similar furnishings: Other.” They are dutiable at the general 
column one rate of 6 percent ad valorem and are not subject to quota. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


[PUBLIC VERSION] 
(Slip Op. 99-49) 


SANYO ELECTRIC Co., LTD. AND SANYO ELECTRIC INC., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Court No. 87-04-00620 
[Final results of Commerce’s redetermination sustained. | 
(Decided June 4, 1999) 


Sharretts, Paley, Carter & Blauvelt, RC. (Gail T. Cumins and Ned H. Marshak) for Plain- 
tiffs. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director; Velta A. 
Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice, and Melanie A. Frank, Of Counsel, Office of Chief Counsel for Import 
Administration, U.S. Department of Commerce, for Defendant. 


OPINION 


E. 
INTRODUCTION 


WALLACH, Judge: On April 6, 1998, this Court in Sanyo Electric Co. v. 
United States, 9 F Supp. 2d 688 (1998) (hereinafter “Sanyo I”), remand- 
ed to the Department of Commerce, International Trade Administra- 
tion (hereinafter “Commerce” or “ITA”), several issues arising from the 
final results of the fourth administrative review entitled Television Re- 
ceivers, Monochrome and Color, From Japan; Final Results of Anti- 
dumping Duty Administrative Review, 52 Fed. Reg. 8940 (1987) 
(hereinafter “Final Results”).! Specifically, the Court directed Com- 
merce to reconsider 1) the determination of statutory foreign market 
value (hereinafter “FMV”); 2) Sanyo’s level of trade adjustment; 3) the 
calculation of home market advertising expenses; and 4) the treatment 
of the commodity tax. 


1 The Final Results cover the Third and Fourth Administrative Review Periods, but only the actions in the Fourth 
Review are at issue 


39 
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On August 14, 1998, Commerce released draft remand results (here- 
inafter “Draft Redetermination”) and invited interested parties to com- 
ment. After receiving comments (hereinafter “Draft Comments”) from 
Plaintiffs, Sanyo Electric Co., Ltd., and Sanyo Electric Inc. (hereinafter 
“Sanyo”) on September 4, 1998, Commerce filed its Final Results of Re- 
determination Pursuant to Court Remand (1998) (hereinafter “Final 
Redetermination”). 

The Court has jurisdiction over these issues pursuant to 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581 (1988).? 


II. 
BACKGROUND 

The complete factual background to this case is described in Sanyo I 
and familiarity with the prior case is presumed. Therefore, only facts 
relevant to the disposition of the case at bar will be discussed. 

In Sanyo I the Court reviewed challenges to Commerce’s investiga- 
tion of television receivers, monochrome and color from Japan. See Fi- 
nal Results. The Court remanded to Commerce instructions to, inter 
alia,® recalculate FMV‘ based on the price paid to Sanyo from its distrib- 
utors or to provide a rationale for calculating FMV based on the distrib- 
utors’ resale price to unrelated dealers and to reconsider the level of 
trade adjustment in conjunction with the foregoing. Sanyo, 9 F Supp. 2d 
at 698. 

In the first three Periods of Review (hereinafter “POR”), Commerce 
calculated FMV on the basis of prices paid to Sanyo by both related and 


unrelated distributors having determined that the price paid by Sanyo’s 
related distributors was made at arm’s length. Commerce concluded the 
transactions were made at arm’s length even though the number of 
sales to unrelated distributors was insubstantial.° In the Fourth POR 
although sales made to unrelated distributors were similarly insubstan- 
tial, Commerce found that: 


[o]f all sales to distributors in the fourth period, Sanyo had only one 
sale of one unit to an unrelated distributor at a price equal to its 
prices to related distributors. That sale was less than one percent of 
all such sales. We do not consider this sufficient to determine that 
sales to related distributors were made at arm’s length and, accord- 


ingly, we base FMV on sales made by the related distributors to un- 
related dealers. 


2 This case is governed by the law before passage of the Uruguay Round Agreements Act since the petition was filed 
prior to January 1, 1995. 


3 In addition, the Court ordered Commerce to recalculate the amount of home market advertising expenses under 
the product-line methodology using the figures originally submitted by Sanyo and to increase the United States Price 
(“USP”) by the amount of any commodity tax paid by Sanyo. The Court upheld Commerce's refusal to adjust FMV to 
reflect home market warranty labor costs. Sanyo, 9 F. Supp. 2d at 698 


4 Pursuant to 19 U.S.C. § 1673 (1988), Commerce is required to impose antidumping duties “in an amount equal to 
the amount by which [FMV] exceeds the United States price for the merchandise.” FMV is ordinarily the price at which 


the exporter sells the subject merchandise in its home market or to third countries other than the United States. 19 
US.C. § 1677b(a)(1) (1988). 


5 “In the first, second and third reviews, the volume of subject merchandise sold to unrelated parties were [sic] [two], 
fone], and [ten] units, respectively.” Final Redetermination at 7. 
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Final Results, 52 Fed. Reg. at 8943. Although the government argued 
before the court in Sanyo I that Commerce’s arm’s length determina- 
tion was made in conformity with Commerce’s general practice, the gov- 
ernment conceded that a remand was required so that Commerce could 
try to explain the inconsistent methodology applied between the first 
three PORs and the Fourth POR. 

In the Final Redetermination, Commerce maintained that Sanyo’s 
FMV calculation should be based on the distributors’ prices to dealers 
and Sanyo, here, challenges Commerce’s redetermination on that basis. 
Id. Accordingly, Sanyo seeks an order directing Commerce to recalculate 
FMV based on prices paid to its related distributors. In the alternative, 
should the Court affirm Commerce’s calculation of FMV, Sanyo requests 


an order requiring Commerce to grant Sanyo’s claimed level of trade ad- 
justment. 


Il. 


DISCUSSION 
A. 


THE STANDARD OF REvIEW For ITA REMAND REDETERMINATIONS 
REQUIRES AFFIRMATION UNLESS A_ REDETERMINATION IS 
UNSUPPORTED By SUBSTANTIAL RECORD EVIDENCE OR OTHERWISE 
Not In ACCORDANCE WITH LAw. 


“The court shall hold unlawful any determination, finding, or conclu- 
sion found * * * to be unsupported by substantial evidence on the re- 
cord, or otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1) 
(1988). Substantial evidence is “such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Consolidated 
Edison Co. v. N.L.R.B., 305 U.S. 197, 229 (1938). 


B. 


COMMERCE’S DECISION TO USE PRICES PAID By SANYO’S DISTRIBUTORS TO 
DEALERS TO CALCULATE FMV IS SUPPORTED By SUBSTANTIAL 
EVIDENCE AND IN ACCORDANCE WITH LAW. 


In Sanyo I, the Court ordered Commerce to calculate FMV based on 
the price paid to Sanyo from its distributors or provide a rationale for 
calculating FMV based on the distributors resale price to dealers. The 
latter calculation was a departure from the methodology used in the 
prior three administrative reviews. In the Final Redetermination, Com- 
merce maintained its decision to base FMV on the distributors resale 
price to dealers. Final Redetermination at 7. The ITA explained that its 
practice has been developed to reject “unrelated/unaffiliated sales if 
they are not commercially significant and therefore are insufficient to 


provide a meaningful comparison to related/affiliated party sales.” Id. 
at 6. 
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Although Commerce conceded that the calculation represented a 
change in methodology,‘ it explained that its new approach “is intended 
to prevent the manipulation of sales transactions to the respondent’s 
advantage and to prevent the fabrication of sales.” Id. at 5-6. According- 
ly, for the Fourth POR, Commerce determined that Sanyo’s “single un- 
related party sale of one unit which represented less than 1 percent of 
home market sales was not commercially significant and therefore was 
too small to provide a meaningful comparison to related party sales. 
Consequently, [Commerce] did not use Sanyo’s single unrelated sale in 
the fourth review.” Id. at 7. 

Sanyo argues that Commerce’s methodology is unsupported by sub- 
stantial evidence and not in accordance with law and therefore, Com- 
merce’s decision requires reversal. Specifically, Sanyo argues that 
Commerce may not ignore relevant evidence of sales to unrelated dis- 
tributors occurring prior to the Fourth POR. Sanyo also asserts that the 
“intertwining” of sales information for the Third and Fourth POR re- 
quires consideration of Third POR sales data. Finally, Sanyo claims that 
Commerce’s determination to use a different methodology for calculat- 
ing FMV in the Fourth POR placed a legally impossible burden on it as 
well as created an impermissible retroactive policy contrary to law. The 
Court will address each argument seriatim. 


z 


COMMERCE’S DECISION NOT TO CONSIDER THIRD POR SALES To 
CALCULATE FMV FOR THE FOURTH POR IS SUPPORTED BY 


SUBSTANTIAL EVIDENCE AND IN ACCORDANCE WITH LAW. 


In the Final Redetermination, Commerce concluded that “Sanyo’s re- 
liance on sales data submitted for the third administrative review is not 
relevant to any demonstration of the arm’s length nature of sales in the 
fourth administrative review.” Final Redetermination at 15-16. For 
support, Commerce cites to Certain Welded Carbon Steel Pipe and Tube 
Products from Turkey, 55 Fed. Reg. 42230 (1990) for the proposition that 
“a respondent may not rely on data submitted in prior reviews to sup- 
port aclaimed adjustment in a current review.” Final Redeterminations 
at 15. Consequently, Commerce refused to consider Sanyo’s Third POR 
sales to unrelated distributors in calculating the number of unrelated 
sales required to fulfill the arm’s length test in the Fourth POR. 

Sanyo argues that Commerce erred by rejecting Third POR sales to 
unrelated distributors in its arm’s length test. Specifically, Sanyo con- 
tends that the “PORs constitute arbitrary periods of time, unrelated to 
commercial dealings, selected because of the happenstance that an AD 
Order’ is published in a particular month.” Comments of Sanyo Electric 
Co., Ltd and Sanyo Electric Inc. in Response to Redetermination Pur- 
suant To Court Order In Slip Op. 98-41 at 8 (“Sanyo’s Comments”). Asa 


6 Final Redetermination at 8 (“{IIt is based on the Department’s changed practice developed (but not articulated 
clearly) between the second and fourth reviews.”). 


7 Antidumping Duty Order. 
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consequence, Sanyo’s sale of 10 units to unrelated distributors made 
during the Third POR was sufficient to pass the arm’s length test, while 
Sanyo’s sale of 1 unit to an unrelated distributor during the Fourth POR 
resulted in Commerce’s rejection of that sale for its arm’s length test. Id. 
at 7 (citing Final Redetermination at 7) (Commerce “rejected the identi- 
cal prices and the identical pricing practices as being ‘commercially in- 
significant.’”). Sanyo concludes that “the fact that the majority of 
Sanyo’s sales to unrelated distributors had taken place prior to [Com- 
merce’s| Fourth POR does not detract from their relevance to [Com- 
merce’s| determination,” id. at 7-8, and, therefore, Commerce acted 
contrary to law by ignoring relevant information.® 

In addition, Sanyo argues that Commerce’s conclusion that “there 
was no intertwining of the sales information for determinations made 
for each relevant review period,” id. at 10, is in error. In fact, argues Sa- 
nyo, “clear and uncontradicted evidence of such ‘intertwining’ is found 
in the following documents{[:]” 


1. Commerce Notice of Initiation of the Annual Review stating that 
POR covers 04/01/81-13/31/83. 50 Fed. Reg. 48825, 48826 (1985); 
2. Commerce Preliminary Determination stating that the review 
covers generally the period April 1, 1981 through March 31, 1983. 
51 Fed. Reg. 40474 (1986); 

3. Commerce Final Determination stating that the review covers 
generally the period April 1, 1981 through March 31, 1983. 52 Fed. 
Reg. 8940 (1987). 


4. Various requests for information from Commerce and submis- 


sions from Sanyo. Commerce Verification Outline of 6/27/86 at- 
tached as Exh. 2 to Sanyo’s Comments; Sanyo’s Request for 
Clarification of 7/7/86 attached as Exh. 3 to Sanyo’s Comments; 
DOC Verification Report of 8/14/86 attached as Exh. 12 to Prehear- 
ing Brief on Behalf of Sanyo Electric Co. and Sanyo Electric Inc. of 
11/26/86. 


Sanyo’s Comments at 10-11. 

Despite those arguments, the Court finds that Commerce’s decision 
not to consider Third POR sales for purposes of conducting the arm’s 
length test used in the Fourth POR is supported by substantial evidence 
and in accordance with law. 

General principles of administrative law provide that “‘[rleview of 
agency determinations in antidumping proceedings is to be undertaken 
upon the basis of the record made before the agency.’” Win-Tex Prod- 
ucts, Inc. v. United States, 16 CIT 760, 763, 797 F. Supp. 1025, 1027 
(1992) (quoting Nakajima All Co., Ltd. v. United States, 2 CIT 25, 26 
(1981)). 19 U.S.C. § 1516a(b)(2)(A)(D (1988) defines the administrative 
record as consisting of “all information presented to or obtained by” the 


8 By way of illustration, Sanyo demonstrates that “during an 18-month period, encompassing the last six months of 
the Third POR (Oct. 1, 1981-March 31, 1982) and the entire Fourth POR, Sanyo’s sales price did not change, as Sanyo 
sold 8 units to unrelated distributors at the identical price at which it sold 105 units to related distributors.” Sanyo’s 
Comments at 3. 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 31, AUGUST 4, 1999 


ITA “during the course of the administrative proceeding” under review. 
The legislative history states: 


Scope and standard of Review.—Judicial review of determinations 
subject to the provisions of subsection (a)(1) would proceed upon 
the basis of information before the relevant decision-maker at the 
time the decision was rendered including any information that has 
been compiled as part of the formal record. 


S. Rep. No. 96-249 at 247-48 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 
633. “It therefore appears that Congress intended to limit the scope of 
the record for review to those matters considered in the particular deter- 
mination challenged.” Cabot Corp. v. United States, 11 CIT 447, 449, 664 
F. Supp. 525, 526 (1987); see also Neuweg Fertigung GmbH v. United 
States, 16 CIT 724, 726, 797 F Supp. 1020, 1022 (1992) (quoting Beker 
Indus. Corp. v. United States, 7 CIT 313, 316 (1984)) (“The case law of 
this court is very clear that the administrative record ‘is limited to the 
information that was presented to or obtained by the agency making the 
determination during the particular review proceeding for which sec- 
tion 1516 authorizes judicial review.’”). 

The record, however, is not limited solely to those documents sub- 
mitted to the ITA. Intrepid v. Int’l Trade Admin., 16 CIT 204, 205, 787 F. 
Supp. 227, 228 (1992). The ITA may obtain information from public doc- 
uments “as long as it relates such information to the facts of the case be- 
fore it,” IPSCO, Inc. v. United States, 12 CIT 1128, 1130, 701 F. Supp. 
236, 238 (1988), aff'd in part and rev'd in part, 899 F.2d 1192 (Fed. Cir. 
1990) (reversed in part and remanded on other grounds), or the record 
may consist of “those documents at the agency which become sufficient- 
ly intertwined with the relevant inquiry * * * no matter how or when 
they arrived at the agency.” Floral Trade Council of Davis, Cal. v. 
United States. 13 CIT 242, 242-43, 709 F. Supp. 229, 230 (1989) (“[TJhe 
agency cannot ignore relevant information which is before it, and the 
reviewing court must be in a position to determine if it had done so.”) 
(citing Bethlehem Steel Corp. v. United States, 5 CIT 236, 566 F. Supp. 
346 (CIT 1983)).9 

Sanyo first argues that Commerce must consider Third POR sales be- 
cause “[Commerce] cannot ignore otherwise relevant factual informa- 
tion, placed on the Administrative Record during a particular arbitrary 
POR.” Sanyo’s Comments at 8. On the contrary, as this Court has stated 
before, “‘[r]elevance and usefulness, alone * * * are not sufficient to ren- 
der the information appropriate for consideration by the Court in its de- 
liberations.’” Kerr-McGee Chemical Corp. v. United States, 955 F. Supp. 
1466, 1473 (CIT 1997) (quoting Suramerica de Aleaciones Laminadas, 
C.A. v. United States, 14 CIT 366, 372 (1990)); cf Nakajima All Co., 2 
CIT at 25 (denying motion to supplement despite contention that infor- 


9 Additionally, “{a] court will only consider matters outside of the administrative record when there has been a 
‘strong showing of bad faith or improper behavior on the part of the officials who made the determination’ or when a 
party demonstrates that there is a ‘reasonable basis to believe the administrative record is incomplete.’” FLli De Cecco 
Di Filippo Fara San Martino S.PA. v. United States, 980 F. Supp. 485, 487 (CIT 1997) (quoting Saha Thai Steel Pipe Co 
v. United States, 11 CIT 257, 259, 261, 661 F. Supp. 1198, 1201-02 (1987). 
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mation is newly determined to be relevant). Moreover, it is well estab- 
lished that “(t]he record for judicial review should ordinarily not 
contain material from separate investigations,” Bethlehem Steel Corp., 
5 CIT at 236, 566 F Supp. at 347, including records of separate adminis- 
trative reviews arising out of the same antidumping duty order, as is the 
case here. See Rhone Poulenc, Inc. v. United States, 13 CIT 218, 222, 710 
F. Supp. 341, 345 (1989), aff'd, 899 F2d 1185 (Fed. Cir. 1990); Floral 
Trade Council v. United States, 13 CIT at 243, 709 F Supp. at 230 (“The 
court wholeheartedly recognizes the law from earlier cases indicating 
that documents obtained for other investigations do not automatically 
become part of the record of related investigations.”); Cabot Corp., 11 
CIT 447, 664 F Supp. 525 (denying motion to augment record to include 
verification report from different proceeding arising out of same order); 
Beker Indus. Corp. v United States, 7 CIT at 317. Indeed, Sanyo cites no 
authority to support its contentions. 

In addition, Sanyo’s argument regarding the arbitrariness of the 
dates set by Commerce to establish its review periods is misplaced. Sa- 
nyo’s Comments at 8 (“[Commerce’s] PORs constitute arbitrary peri- 
ods of time, unrelated to commercial dealings, selected because of the 
happenstance that an AD Order is published in a particular month.”). 

Commerce possesses the discretion to establish the period under re- 
view. PPG Indus., Inc. v. United States, 14 CIT 522, 532, 746 F. Supp. 
119, 129 (1990). While it is true that Commerce’s decision will be set 
aside if found arbitrary and capricious, the Court finds that the time line 
established by Commerce in this case for the Fourth POR is not arbitra- 
ry. On the contrary, Commerce followed the regulatory guidelines estab- 
lished in 19 C.FR. § 353.53a (1987) which states that “an administrative 
review * * * normally will cover, as appropriate, entries, exports, or sales 
of merchandise during the 12 months immediately preceding the most 
recent anniversary month,” or a one year period beginning with the an- 
niversary month.!° “The Commerce Department clearly cannot com- 
plete its work unless it is able at some point to ‘freeze’ the record and 
make calculations and findings based on that fixed and certain body of 
information.” Bowe-Passat v. United States, 17 CIT 335, 339 (1993). 
While Sanyo feels that the POR dates in this instance are arbitrary be- 
cause only one sale to an unrelated distributor was used in the arm’s 
length test, date of filing based one year review periods are neither in- 
herently arbitrary nor unfair; they might equally work in favor of a 
party. 

Finally, Sanyo cites to several cases to rebut the proposition that 
“each POR stands alone, and that evidence of events occurring in a prior 
POR cannot be relevant to an analysis of a pending POR.” Sanyo’s Com- 
ments at 8-9 (citing Sanyo, 9 F. Supp. 2d at 695 (remanding to Com- 
merce with instructions to use advertising expenses that fall outside 


10 The date of the antidumping finding in this case is March 10, 1971. See Final Results of Television Receivers, 
Monochrome and Color, From Japan:, 36 Fed. Reg. 4597 (March 10, 1971). The review periods lasted one year, from 
April 1st through March 31st. 
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POI); Independent Radionic Workers of America v. United States, 862 F. 
Supp. 422, 429 (CIT 1994) (affirming Commerce’s decision to prorate 
advertising expenses that fell outside POI over sales made during that 
period); AOC Int'l, Inc. v. United States, 721 F. Supp. 314, 319 (CIT 
1994) (finding Commerce’s requirement that bad debt expenses be in- 
curred and written off during POI not in accordance with the law). How- 
ever, as noted by Defendant, see Defendant’s Response to Comments of 
Sanyo Electric Co., Ltd. and Sanyo Electric Inc. In Response To Redeter- 
mination Pursuant To Court Order In Slip Op. 98-41, at 12 (hereinafter 
“Government’s Response”), and as the Court previously stated in Sanyo 
I,9 F Supp. 2d at 695, advertising expenses as well as bad debt expenses 
are of a nature that prevents a sales-specific calculation. For example, 
circumstance of sale expenses such as advertising may be taken as ex- 
penses during one period of review, but actually incurred during the 
next period. In contrast, the number of sales made within a period is a 
fixed and easily discernable number. 

Sanyo’s next argument is that the Third POR sales data was “inter- 
twined” with Fourth POR data. The Court finds this argument insuffi- 
cient to show Commerce erred. The pivotal case regarding Commerce’s 
acceptance of intertwined data across successive periods of review is 
Floral Trade Council. In deciding a Motion To Enlarge The Agency Re- 
cord, the Court found that since the agency stated in its final results that 
it had examined “‘the original investigations by the ITC [International 


Trade Commission] and the Department,’” that these documents had 
become sufficiently intertwined with the record. Floral Trade Council, 


13 CIT at 243, 709 F Supp. at 230. 

In the case at bar, although Sanyo is correct in stating that Commerce 
requested sales data for both the Third POR and Fourth POR simulta- 
neously,!! the evidence demonstrates that the two groups of data were 
never “intertwined.” As stated by Commerce, “[b]oth the Federal Regis- 
ter notices for the preliminary and final results clearly demonstrate that 
separate margins were calculated for Sanyo’s sales in each of the two 
relevant ‘periods under review.’” Final Redetermination at 14. Based on 
the evidence in the record, Commerce clearly addressed the issue of re- 
lated party sales for the Third POR exclusively in that review and, ap- 
propriately, calculated the Third POR margin. Final Results, 52 Fed. 
Reg. at 8947 (finding a 0% margin for the Third POR). Similarly, Com- 
merce analyzed the unrelated sales for the Fourth POR to determine 
that margin. Id. (finding a 2.86% margin for the Fourth POR). Accord- 
ingly, since Commerce did not “expressly incorporate,” see Floral Trade 
Council, 13 CIT at 243, 709 F. Supp. at 230, sales data from the Third 
POR to calculate the Fourth POR margin, it properly disregarded this 
information. See Timken v. United States, 930 F Supp. 621, 633-34 (CIT 
1996) (affirming Commerce’s decision not to consider information from 
the 1991-92 review in the final determination concerning the 1990-91 


11 Sanyo cites to no authority, and this Court discerns no logic mandating a mere request for POR information nec- 
essarily results in the intertwining of the two proceedings. 
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review as Commerce did not intertwine the two reviews.). Clearly, “the 
decision [at issue] can be reviewed properly without [Third POR unre- 
lated sales data].” Floral Trade Council, 13 CIT at 243, 709 F. Supp. at 
230. 


2. 


COMMERCE’S ARM’S-LENGTH TEST USED IN THE FOURTH PERIOD OF 
REVIEW IS SUPPORTED By SUBSTANTIAL EVIDENCE AND IN 
ACCORDANCE WITH LAW. 


Well established principles of administrative law provide that an ad- 
ministrative agency has the authority to change or revoke its policies 
and practices, if a reasonable explanation is provided for such a change. 
See Rust v. Sullivan, 500 U.S. 173, 186-187 (1991) (“An agency is not re- 
quired to ‘establish rules of conduct to last forever’ * * * but rather 
‘must be given ample latitude to adapt its rules and policies to the de- 
mands of changing circumstances.’”) (citations omitted); NT'N Bearing 
Corp. v. United States, 903 F Supp. 62, 67 (CIT 1995). Acourt’s review of 
an agency’s change of position or practice will center on whether the ac- 
tion was arbitrary and capricious. Motor Vehicle Mfrs Assoc. v. State 
Farm Mutual Auto. Ins. Co., 463 U.S. 29, 42-43 (1983). “A change is arbi- 
trary if the factual findings underlying the reason for change are not 
supported by substantial evidence. Apart from factual findings, agency 
arbitrariness may also manifest itself in the particular reasoning of- 
fered by the agency; principally if the reasoning is inconsistent with the 
statutory mandate, or, to a lesser extent, if the reasoning (or lack there- 
of) violates general principles of administrative law * * * or offends 
standards of procedural fairness implied in the statute.” Asociacion 
Colombiana de Exportadores de Flores v. United States, 6 F. Supp. 2d 
865, 880 n.20 (CIT 1998) (citations omitted). 

In the case at bar, while Sanyo does not argue that Commerce’s meth- 
odology is unreasonable per se, Sanyo asserts that in this particular case, 
“(Commerce’s] failure to clearly articulate its policy and its change of 
position in midstream constitutes an impermissible ‘predatory gotcha 
policy,’ contrary to law.” Sanyo’s Comments at 13. As a consequence, Sa- 
nyo argues that since it had no reason to believe that [Commerce] would 
change its policy, Sanyo did not have the opportunity to submit addition- 
al documentation. Jd. Finally, Sanyo maintains that the documentation 
supplied by it to Commerce for the prior three reviews “should have 
been sufficient to shift the burden back to Commerce to determine that 
the Sanyo prices were not at arm’s length.” Sanyo’s Comments at 14. To 
support this proposition, Sanyo cites, inter alia, Cinsa, S.A. v. United 
States, 966 F. Supp. 1230 (CIT 1997). 

The government contends that Sanyo had an opportunity to submit 
additional information during the remand, and, therefore, Sanyo’s fail- 
ure to exhaust its administrative remedies requires that the Court reject 
Sanyo’s argument on this issue. Government’s Response at 15. Addi- 
tionally, the government distinguishes the facts in Cinsa, S.A. v. United 
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States, and consequently argues that it is Sanyo that bears the burden of 
proving its transactions were at arm’s length. 

The Court finds that the arm’s length test used by Commerce in the 
Fourth POR is supported by substantial evidence and in accordance 
with law. The statute only provides that the prices of sales to a related 
party “may be used in determining the foreign market value.” 19 U.S.C. 
§ 1677b(a)(3) (1988). Therefore, “under the applicable statute and reg- 
ulation, Commerce enjoys considerable discretion in deciding whether 
to include related party sales when calculating FMV.” NTN Bearing 
Corp. v. United States, 19 CIT 1221, 1241, 905 F Supp. 1083, 1100 
(1995). “This Court will uphold the test that Commerce selects to mea- 
sure whether sales to related parties were made at arm’s length prices 
unless that test is shown to be unreasonable.” Jd. at 1241; NSK Ltd. v. 
United States, 969 F. Supp. 34, 55 (CIT 1997) (“To sustain Commerce’s 
choice of methodology, the Court must determine whether the method- 
ology is reasonable, and not whether it is the only reasonable one, or 
even the one that the Courts finds most reasonable.”). 

The applicable regulations require a respondent to demonstrate “to 
the satisfaction of the Secretary,” that prices to related parties are “at 
prices comparable to those at which such or similar merchandise is sold 
to persons unrelated to the seller.” 19 C.FR. § 353.22(b) (1988). There- 
fore, the burden of proving that sales to related parties are at arm’s 
length prices is on the respondent. NEC Home Elecs., Ltd. v. United 
States, 54 F.3d 736, 744 (Fed. Cir. 1995). In this case, the methodology 
used by Commerce in the first three reviews simply compared the prices 
of related and unrelated sales prices without regard to the number of 
unrelated sales to test for an arm’s length transaction. Final Redeter- 
mination at 7, 12 (“While the Department permitted such single sale 
tests in the prior administrative reviews of this order, the final results 
for the fourth administrative review signaled a change in this practice”). 
In the Fourth POR, Commerce changed its practice and determined: 


[I]n the absence of any indication that the unrelated sales are ar- 
ranged solely to validate the price to related parties, the ITA is with- 
in its authority to use such sales as are commercially significant. 
However, where the quantity of unrelated party sales is too small to 
be considered commercially significant, these sales cannot be con- 
sidered to provide a meaningful comparison to related party sales, 
and therefore fail to provide a sufficient basis for the Department’s 
comparability test, (7.e., of whether the sales to the related parties 
were made at arm’s-length prices). In such cases, we use the related 
parties sales (downstream sales) to the first unrelated party. 

The Department’s requirement that the quantity of unrelated 
party sales be commercially significant so as to provide a meaning- 
ful basis for comparison to related party sales is intended to prevent 
the manipulation of sales transactions to the respondent’s advan- 
tage and to prevent the fabrication of sales. Over time, it has been 
the Department’s experience that to use a very small number of un- 
related party sales in the arm’s-length test would not produce reli- 
able results. In particular, the instance of a very small number of 
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unrelated party sales poses problems of accuracy in representing 
the underlying price situation. As we stated in the Final Results of 
the second review of this proceeding, ‘[t]he proper way to validate 
related party prices is to compare those prices to the prices of com- 
mercially significant sales to unrelated parties.” See Television Re- 
ceiving Sets, Monochrome and Color, From Japan; Final Results of 
Administrative Review of Antidumping Finding, 56 FR 24278( 
June 10, 1985). Based on this, the Department has developed the 
practice of rejecting unrelated/unaffiliated sales if they are not com- 
mercially significant and therefore are insufficient to provide 
meaningful comparison to related/affiliated party sales. 
Final Redetermination at 5-6 (citations omitted). The Court finds that 
Commerce’s new practice of requiring a threshold minimum of unre- 
lated party sales to determine whether related party sales are at arm’s 
length is in accordance with law. In the case at bar, Commerce’s princi- 
pal concern addressed the prevention of potential manipulation of sales 
transactions and fabrication of sales. Final Redetermination at 5-6. 
Commerce’s rationale that “a very small number of unrelated party 
sales in the arm’s-length test would not produce reliable results” and 
“poses problems of accuracy in representing the underlying price situa- 
tion” is reasonable. Id. at 6. This Court has previously found Com- 
merce’s methodology to be in accordance with law when the 
methodology was implemented to avoid potential manipulation by re- 
spondents. See NSK Lid. , 969 F. Supp. at 55 (upholding change in meth- 
odology for reallocating U.S. selling expenses in fourth administrative 
review based on rationale that new methodology provides a value that is 
not subject to potential manipulation by parties despite fact that Com- 
merce used different methodology in earlier reviews); cf: Bowe-Passat, 
17 CIT at 340 (“In the end, the proper administration of dumping laws is 
best ensured by ‘fair and accurate’ determinations.”) 

Sanyo also cites Shikoku Chemicals Corp. v. United States for the 
proposition that Commerce abused its discretion and acted unreason- 
ably by retroactively changing its arm’s length test in the Fourth POR.!? 
Shikoku Chemicals Corp. v. United States, 16 CIT 382, 388 795 F. Supp. 
417, 422 (1992) (finding that Commerce unreasonably altered a meth- 
odology that had been consistently used in the investigation and four 
previous administrative reviews, where Plaintiffs relied on the prior 
methodology, the fact pattern remained unchanged, and the error dis- 
covered in the methodology was of little significance). 

The present case is, however, distinguishable from Shikoku. In Shiko- 
ku, the Court emphasized the importance of evidence on the record that 
plaintiffs had adjusted their prices in accordance with the methodology 
Commerce had consistently applied in the investigation and four pre- 
vious reviews. Id. at 386, 795 F. Supp. at 420 (“Shikoku’s reliance inter- 
est is sufficient to preclude Commerce from adopting the new method of 
calculating packing expenses.”). Here, Sanyo has neither claimed nor 


12 The other case cited to by Plaintiffs, Bowe-Passat, 17 CIT at 343, is not applicable because it involved the ITA’s 
arbitrary rejection of untimely information. 
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presented any evidence of actual reliance upon Commerce’s prior meth- 
odology.!® See e.g., NT'N Bearing Corp., 19 CIT at 1234-35, 905 F Supp. 
at 1095 (“[T]his case concerns only the third administrative review and 
[Plaintiffs] do not point to any record evidence of detrimental reliance 
on Commerce’s methodology in the investigation or in previous re- 
views.”); see also Asociacion Colombiana de Exportadores de Flores, 6 F. 
Supp. 2d at 879 n.19 (CIT 1998).'4 Although Commerce’s change in the 
Fourth review might be disturbing, its methodology is, nevertheless, 
reasonable, and the Court must affirm Commerce’s practice here. 

In addition, Sanyo cites Cinsa, S.A., 966 F. Supp. at 1236-39, for the 
proposition “that once a respondent supplied the same information as 
had been accepted by [Commerce] in three previous administrative re- 
views as to why transfer prices were at arms length, the burden shifted 
to [Commerce] to establish that the transfer prices were not at arm’s 
length.” Sanyo’s Comments at 14. Thus, argues Sanyo, “[i]n the ab- 
sence of a scintilla of evidence contradicting the information submitted 
by Sanyo, [Commerce] erred as a matter of law in rejecting Sanyo’s sales 
prices at this late date.” Id. at 14-15. 

While its facts may at first blush appear indistinguishable, the Court 
finds that Cinsa, S.A., 966 F. Supp. 1230, involved a different issue than 
the one present here. In Cinsa, S.A., “[i]n the first three administrative 
reviews, Commerce accepted the pricing from the related supplier in its 
calculation of constructed value of the subject merchandise. In the 
fourth administrative review * * * Commerce departed from this meth- 
odology and used BIA in its CV calculation.” 966 F Supp. at 1236. The 
Court held that Plaintiffs “effectively shifted the burden to Commerce 
by providing a host of information explaining the reasons for the dis- 
count in [the related suppliers] price.” Jd. at 1237. The Court found that 
“Commerce did not subsequently meet its burden in determining that 
the transfer price was not negotiated at arm’s length,” id., and “that 
Commerce applied a different methodology in the fourth administrative 
review without providing reasons for its departure. Jd. at 1238. 

The major difference between the case at bar and Cinsa, S.A. is that in 
this case Commerce provided a reasonable explanation for its change in 
its arm’s length test, while in Cinsa, S.A. “Commerce did not provide 
adequate reasons for departing from its prior methodology.” Jd.1° The 
Court’s reasoning in Cinsa, S.A. actually supports Commerce here. Id. 
(“Commerce can reach different determinations in separate adminis- 
trative reviews but it must employ the same methodology or give rea- 
sons for changing its practice.”). 

Finally, Sanyo asserts that “[ilf [Commerce] had properly articulated 
its change of policy during the course of the fact finding segment of its 


13 Indeed at oral argument, Sanyo conceded that there was no evidence in the record to supports its direct reliance 
on Commerce’s prior methodology. 

14 In addition, in Shikoku, the government could not demonstrate that the new methodology was an improvement 
whereas in this case, Commerce implemented its new methodology to prevent the manipulation of sales transactions 


15 On remand, Commerce accepted the related party pricing originally supplied by Cinsa. Cinsa, S.A. v. United 
States, 976 F. Supp. 1034, 1035 (CIT 1997). 
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Annual Review, Sanyo could have submitted additional evidence.” Sa- 
nyo’s Comments at 13. The Court will not speculate what additional 
type of evidence Sanyo could have provided; certainly Commerce’s 
threshold arm’s length test was based on the number of sales to unre- 
lated dealers, and Commerce already possessed that information. In any 
event, while “the ITA is not required to accept new information during 
the course of the remand unless this Court explicitly tells it to do so,” 
Federal-Mogul Corp. v. United States, 17 CIT 1093, 1102, 834 F. Supp. 
1391, 1399 (1993) rev’d on other grounds, 63 F.3d 1572 (Fed. Cir. 1995), 
Sanyo failed to request permission from Commerce, and therefore, as 
Defendant argued in its brief, Sanyo has failed to exhaust its adminis- 
trative remedies. Unemployment Compensation Comm’n v. Aragan, 329 
U.S. 148, 155 (1946) (“A reviewing court usurps the agency’s function 
when it sets aside the administrative determination upon a ground not 
theretofore presented and deprives the [agency] of an opportunity to 
consider the matter, make its ruling, and state the reasons for its ac- 
tion.”). 


C 


COMMERCE’S DETERMINATION TO DISALLOW SANYO’S LEVEL OF TRADE 
ADJUSTMENT CLAIM IS SUPPORTED By SUBSTANTIAL EVIDENCE AND IN 
ACCORDANCE WITH LAW. 


19 U.S.C. § 1677b(a)(4)(B) and the implementing regulation, 19 


C.ER. § 353.19 provide that “[t]he comparison of the United States 
price with the applicable price in the market of the country of exporta- 


tion * * * generally will be made at the same commercial level of trade.” 
This is to ensure that there be the proverbial “apples-to-apples” compar- 
ison between sales in the U.S. and the home market. NEC Home Elecs., 
Ltd. v. United States, 54 F.3d at 738-39. The regulation, additionally 
provides that where sales from different levels of trade are used in the 
calculations of FMV and USP “appropriate adjustments will be made 
for differences affecting price comparability.” 19 C.FR. § 353.19 (1988). 
The party making the claimed level of trade adjustment has the burden 
of substantiating its claim. NSK, Lid., 969 F. Supp. at 53; Sugiyama 
Chain Co. v. United States, 19 CIT 903, 905, 891 F Supp. 619, 621 (1995). 

For level of trade adjustments, Commerce’s practice is to require a re- 
spondent to 


(1) request the adjustment; 

(2) “demonstrate that distinct, discernable levels of trade exist by 
describing the functions performed at each level” and 

(3) quantify the adjustment, “normally by demonstrating that it 


incurred differing selling expenses on sales to different levels of 
trade.” 


Id.; Final Redetermination at 9-10 (citing, inter alia, Sugiyama Chain 
Co., Ltd. v. United States, 880 F. Supp. 869 (1995)).16 


16 Although Commerce cites to Sugiyama Chain Co., 880 F. Supp. at 869, the Court notes that in that case the Court 
remanded the level of trade adjustment issue back to Commerce for failure to adequately explain its rationale. Id. at 
875. The correct cite is Sugiyama Chain Co. v. United States, 19 CIT 903, 891 F. Supp. 619 (1995). 
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In the Final Results, Commerce rejected Sanyo’s claim for a level of 
trade adjustment. See Final Results, 52 Fed. Reg. at 8943.!7 Sanyo con- 
tested that determination in Sanyo I, and the Court remanded the level 
of trade adjustment issue to be reconsidered only if Commerce contin- 
ued to determine FMV on the basis of the sales price from Sanyo’s re- 
lated distributors to unrelated dealers. Since Commerce has determined 
that it should continue to base FMV on downstream sales, Sanyo has re- 
asserted its entitlement to a level of trade adjustment to account for the 
fact that its home market sales (sales to unrelated dealers) were 
compared to United States market sales (sales to distributors) at a dif- 
ferent level of trade. Sanyo’s Comments at 16. 

Sanyo asserts that, contrary to Commerce’s claim, it provided enough 
evidence to demonstrate that distinct levels of trade exist. See Sanyo’s 
Comments at 17 (stating that it did submit “comprehensive documenta- 
tion in support of the adjustment”). Moreover, Sanyo contends that it 
demonstrated what portion of the distributors’ selling expenses were 
solely related to their sales of comparison models. Sanyo’s Comments at 
18. For support, Sanyo points to a “Profit & Loss for C-46VP1” analysis 
which “sets forth the quantity, value and expenses of the comparison 
projection television sets (model C-46VP1), sold by Sanyo’s distributors 
in the home market.” Jd. While Sanyo concedes that the administrative 
record does not contain the same quality and quantity of evidence for 
the level of trade claim as other circumstance of sales adjustments, it 
notes that it did not expect Commerce’s “mid-stream” change in its 
arm’s length test. Id. at 17. 

Additionally, Sanyo argues that for this claimed adjustment, it relied 
on the test used in Countertop Microwave Ovens From Japan; Final De- 
termination of Sales at Less Than Fair Value, and Exclusions From Fi- 
nal Determination of Sales at Less Than Fair Value, 45 Fed. Reg. 80157, 
80159 (1980) (hereinafter “Microwave Ovens from Japan”) (“[Wle 
made an adjustment equal to the total amount of the weighted average 
expenses and profits (gross margins) experienced by the four distribu- 
tors during the six month period April through September 1979.”). That 
test, according to Sanyo, did not require the significant and comprehen- 
sive data required by Commerce here. Sanyo argues that the other de- 
terminations allowing level of trade adjustments relied upon by the 
Commerce were issued only after the Fourth POR, and the only other 
contemporaneous determination is not on point. Sanyo’s Comments at 
17-18 (citing Color Television Receivers from Korea, 51 Fed. Reg. 41365, 
41376 (comment 102) (1986). 

Commerce argues that Sanyo did not carry its burden of proof with 
respect to the level of trade adjustment. Although Sanyo fulfilled the 
first requirement by requesting a level of trade adjustment,!® Com- 


17 “Because Sanyo did not demonstrate what portion of the distributors’ selling expenses were solely related to their 


sales of comparison models, we disallowed these expenses as differences in levels of trade.” Final Results, 52 Fed. Reg. 
at 8943. 


18 Sanyo requested a level of trade adjustment in its Prehearing Brief. 
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merce asserts that Sanyo did not “demonstrate that distinct, discern- 
able levels of trade exist between the sales in the United States and the 
home market sales from Sanyo’s related distributors to unrelated deal- 
ers.” Government’s Response at 18-19 (citing Final Redetermination at 
8-11). Moreover, Commerce argues that even if Sanyo successfully 
proved entitlement to a level of trade adjustment, Sanyo has not fulfilled 
the third prong by demonstrating “what portion of the distributors’ sel- 
ling expenses were solely related to their sales of comparison models.” 
Id. at 19. 

The Court finds that the position of Commerce is reasonable. In this 
case, it is apparent that Commerce was not provided with substantial 
evidence of different commercial levels of trade or the requisite details 
regarding Sanyo’s distributors cost differentials. Hercules, Inc. v. 
United States, 11 CIT 710, 750, 673 F Supp. 454, 487 (1987) (“Com- 
merce cannot adjust prices for level of trade differences in the absence of 
quantifying evidence to substantiate the request.”). 

Implementation of the level of trade adjustment prescribed by 19 CFR 
§ 353.19 (1988) is left to the reasonable discretion of the expert agency, 
the ITA. See Bowe Passat Reinigungs-Und Waschereitechnik GMBH v. 
United States, 980 F. Supp. 1262, 1267 (CIT 1997) (“Commerce exer- 
cises broad discretion in granting or denying a level of trade adjust- 
ment.”). However, “(t]he Court [has recognized] that Commerce cannot 
establish an unreasonably high burden for plaintiffs seeking a level of 
trade adjustment.” Sugiyama Chain Co., Lid., 19 CIT at 913, 891 F. 
Supp. at 627-628. 

In order to ascertain whether distinct commercial levels of trade exist, 
Commerce will ordinarily examine the type and function of the first un- 
related buyer in the chain of commerce (“the functional test”). Ad Hoc 
Committee of AZ-NM-TX-FL Producers v. United States, 16 CIT 1008, 
1010, 808 F Supp. 841, 843 (1992), rev'd on other grounds, 13 F.3d 398 
(Fed. Cir. 1994); Laclede Steel Co. v. United States, 18 CIT 965, 
977(1995); Sugiyama Chain Co., 19 CIT at 905, 891 F Supp. at 622 
(“Commerce explains it looks to the function of the purchaser to deter- 
mine whether sales are made at different levels of trade.”). In this case, 
Sanyo’s assertion that it “reported sales to its distributors and its dis- 
tributors reported resales to their customers,” Sanyo’s Comments at 18, 
is insufficient to overcome Commerce’ test.!9 Sanyo failed to describe 
the functions performed by each customer at issue. See Final Redeter- 
mination at 20 (“Sanyo has made no presentation, cited no record evi- 
dence, and made no arguments in its comments concerning its 
entitlement to a LOT adjustment because different levels of trade ex- 
ist.”).20 This Court has previously held the mere assertion of the exis- 


19 Sanyo conceded in its comments and during oral argument that it had not submitted nor responded with the req- 
uisite amount of sufficiency to Commerce’s questionnaire regarding level of trade adjustments. Sanyo explained that it 
believed that Commerce would not reach the level of trade issue based on its implementation of the arm’s length test 
used in the first three reviews. See Sanyo’s Comments at 17. 

20 As stated in the Final Redetermination, “Sanyo did not describe the functions performed by the distributors at 


each LOT nor did it provide any explanation regarding different functions that might be performed at each LOT.” Final 
Redetermination at 9. 
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tence of two areas of sales at different levels is insufficient to overcome 
Commerce’s test. Sugiyama Chain Co., 891 F. Supp. at 626 (refusing to 
identify levels of trade because Sugiyama neither described the func- 
tions performed by the purchasers at issue nor defined the terms used to 
describe those purchasers). 

Notwithstanding Sanyo’s failure to submit evidence proving that dif- 
ferent levels of trade exist, Sanyo also failed to submit or indicate record 
evidence of Commerce’s third requirement: to quantify the adjustment 
by demonstrating that it incurred differing selling expenses on sales to 
different levels of trade. More specifically, Sanyo did not provide the in- 
formation necessary to support any claimed adjustment and did not 
demonstrate what portion of the distributors’ selling expenses were 
solely related to their sales of comparison models. Additionally, Sanyo 
did not suggest a calculation methodology using the data it submitted. 
See NEC Home Elecs., 54 F.3d at 745 (“The ITA should consider whether 
either of these methods of computing a level-of-trade adjustment [of- 
fered by respondents] is satisfactory.”). Because the burden is on the 
party seeking the claimed adjustment, Commerce’s decision to reject a 
level of trade adjustment by Sanyo is supported by substantial evidence 
and in accordance with law. Fundicao Tupy S.A. v. United States, 859 
F.2d 915, 917 (Fed. Cir. 1988) (affirming the denial of a level of trade ad- 
justment where respondent failed to proved it incurred different costs); 
Hercules, 11 CIT at 752, 673 F. Supp. at 488 (“Commerce’s requirement 
of proof, specifically proof of cost differences, did not run counter to the 
statute.”). 

Sanyo posits that it “reasonably believed that [Commerce] would rely 
on the same LOT analysis used in Microwave Ovens from Japan * * * 
without the necessity of submission of comprehensive documentation in 
support of the adjustment.” Sanyo’s Comments at 17. Moreover, asserts 
Sanyo, there are no contemporaneous determinations with the “signifi- 
cant evidentiary requirements” found here. Jd. 

In Microwave Ovens from Japan, Commerce based FMV on the home 
market price of related distributors to unrelated retailers and then ad- 
justed FMV by the total amount of the “weighted average expenses and 
profits (gross margins) experienced by the [distributors] during the six 
month period * * *.” 45 Fed. Reg. at 80159. This adjustment was made 
only after Commerce found that the average gross margins of the re- 
lated distributors were similar to the average gross margins of unre- 
lated distributors in the same industry. Id. However, Commerce, in the 
Study of Antidumping Adjustments Methodology and Recommenda- 
tions for Statutory Change (November 1985) (“1985 Study”) flatly re- 
jected this methodology. 1985 Study at 55 (stating an unwillingness to 
assume that had the manufacturer sold directly to retailers, its expenses 
and profits associated with those sales would have been the same as the 
expenses and profits experienced by a distributor). Moreover, despite 
the lack of guidance Sanyo may have found in contemporaneous deter- 
minations, and its contention at oral argument that it had only one week 
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to respond to the Draft Redetermination, Sanyo knew of Commerce’s 
need for particular evidence regarding the level of trade adjustment, 
since at least issuance of the Final Results. Consequently, any request 
by Sanyo to open the administrative record must be rejected for failure 
to exhaust administrative remedies since Sanyo never requested to sub- 
mit additional evidence to Commerce. See Unemployment Compensa- 
tion Comm’s of Alaska, 329 U.S. at 155 (“A reviewing court usurps the 
agency’s function when it sets aside the administrative determination 
upon a ground not therefore presented and deprives the [agency] of an 
opportunity to consider the matter, make its ruling, and state the rea- 
sons for its action.”). 

The Court is mindful of the fact that at the time this regulation was 
implemented, Commerce rarely granted level of trade adjustment re- 
quirements, having found “it difficult, if not impossible, however, to de- 
termine if and how differences in levels of trade affect price 
comparability.” 1985 Study at 54. However, in this case, the Court is 
constrained to uphold Commerce’s decision as to the claimed level of 
trade adjustment because of Sanyo’s failure to meet its burden of sup- 
porting its claim. 


D. 


THE CourRT AFFIRMS COMMERCE’S RECALCULATION OF 
ADVERTISING EXPENSES. 


Since Commerce, in accordance with the Court’s Order dated April 6, 


1998, Sanyo, 9 F. Supp. 2d at 694-696, calculated Sanyo’s advertising 
and sales promotion expenses pursuant to the product-line methodolo- 
gy using the figures originally submitted by Sanyo, the Court affirms 
Commerce’s determination of this issue. 


E. 
THE CourRT AFFIRMS COMMERCE’S TREATMENT OF COMMODITY TAX. 


Since Commerce, in accordance with the Court’s Order dated April 6, 
1998, id. at 697-98, recalculated the rebated Japanese commodity taxes 
pursuant to 19 U.S.C. § 1677a(d)(1)(C) (1988) (removing the adjust- 
ment for taxes rebated on U.S. sales from the calculation of the net home 
market price and adding this amount to the USP), the Court affirms 
Commerce’s determination of this issue. 


IV. 


CONCLUSION 


For the foregoing reasons, the Court sustains Commerce’s Final Re- 


determination as supported by substantial evidence and in accordance 
with law. 
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(Slip Op. 99-59) 


Koyo SErIko Co., Ltp. AND Koyo Corp oF U.S.A., PLAINTIFFS v. UNITED 
STATES AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, AND TIMKEN 
Co., DEFENDANT-INTERVENOR 


Court No. 97-04—00580 
(Dated July 8, 1999) 


JUDGMENT 


TSOUCALAS, Senior Judge: On May 4, 1998, the Court remanded this 
case to the Department of Commerce, International Trade Administra- 
tion (“Commerce”), to correct certain clerical errors arising from Com- 
merce’s administrative review, entitled Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan, and Tapered 
Roller Bearings, Four Inches or Less in Outside Diameter, and Compo- 
nents Thereof, From Japan; Final Results of Antidumping Duty Admin- 
istrative Reviews and Termination in Part, 62 Fed. Reg. 11,825 (Mar. 13, 
1997). Specifically, the Court remanded to Commerce to (1) deduct dis- 
counts and/or rebates from gross unit price in calculating home market 
revenue for constructed export price profit; (2) recalculate profit for 
constructed value without double-counting profit for TRB cups and con- 
es split from TRB sets; and (3) deduct pre-sale inland freight from home 
market sales to certain after-market customers for which the deduction 
should have been made. 

On July 20, 1998, Commerce filed its Final Results of Redetermina- 
tion Pursuant to Court Remand, Koyo Seiko Co. Ltd. v. United States, 
Slip Op. 98-58 (May 4, 1998) (“Remand Results”) with the Court. Com- 
merce having complied with this Court’s remand order and no com- 
ments to the Remand Results having been submitted, it is hereby 

ORDERED that the Remand Results are affirmed, and all other issues 
having been previously decided, it is further 

ORDERED that this case is dismissed. 
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(Slip Op. 99-60) 
Sassy, INC., PLAINTIFF v. UNITED STATES OF AMERICA, DEFENDANT 
Court No. 95-07-00882 
[Cross motions for summary judgment denied.] 
(Decided July 13, 1999) 


Neville, Peterson & Williams (John M. Peterson) for Plaintiff. 

David W. Ogden, Acting Assistant Attorney General, Joseph I. Liebman, Attorney-in- 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Bruce N. Stratvert), Joseph M. Spraragen, Office of 
Assistant Chief Counsel, International Trade Litigation, United States Customs Service, 
of counsel, for Defendant. 


MEMORANDUM DECISION AND ORDER 


BARZILAY, Judge: This case is before the Court on Plaintiff's Motion 
for Partial Summary Judgment and Defendant’s Cross-Motion for Sum- 
mary Judgment. The merchandise at issue is infants’ pacifiers manufac- 
tured by Plaintiff and entered at Detroit, Michigan on July 21, 1993. 
The goods entered under subheading 3926.90.15 of the Harmonized 
Tariff Schedule of the United States (“HTS”), as “Other articles of plas- 
tics and articles of other materials of headings 3901 to 3914: Other: 
Nursing nipples and pacifiers”, and duty free entry was asserted under 
the Generalized System of Preferences (“GSP”). The United States 
Customs Service (“Customs”) liquidated the entry on September 13, 
1995 under 3926.90.15 HTS but assessed duties at the rate of 3.1% ad 
valorem. Customs’ assessment of duties was based on its determination 
that the goods were not the growth, product or manufacture of a benefi- 
ciary developing country (“BDC”). See Customs Headquarters Ruling 
55879 (June 6, 1995). Plaintiff protested Customs’ liquidation and upon 
denial of its protest commenced this action. The Court has jurisdiction 
under 28 U.S.C. § 1581(a) (1994). 


I. PLAINTIFF’S PARTIAL MOTION FOR SUMMARY JUDGMENT ON WHETHER 
THE ARTICLES ARE THE GROWTH, PRODUCT OR MANUFACTURE OF 
HUNGARY 


Plaintiff argues that it is entitled to partial summary judgment solely 
on the issue of whether the goods are the growth, product or manufac- 
ture of a BDC. Plaintiff argues that the four components of the pacifier 
manufactured in Austria, which is not a BDC, undergo a substantial 
transformation in Hungary, a BDC at the time in question. Additionally, 
Plaintiff maintains that the process in Hungary is not a simple combin- 
ing operation that would result in the goods being denied duty-free 
treatment pursuant to the terms of the GSP statute. See 19 U.S.C. 
§ 2463(b)(2)(A) (1994). 

Defendant argues that it is entitled to summary judgment on two of 
the provisions of the statute at issue, specifically, that in addition to the 





58 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 31, AUGUST 4, 1999 


goods not being the growth, product or manufacture of a BDC, the goods 
are not imported directly into the United States.! Defendant argues that 
the process in Hungary constitutes a simple combining and thus the 
goods do not qualify for duty-free treatment. 

Summary judgment is appropriate when “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the af- 
fidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to judgment as a matter of law.” 
USCIT R. 56(d). Moreover, summary judgment is a favored procedural 
device to “‘secure the just, speedy and inexpensive determination of an 
action.’” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (quoting Fed. 
R. Civ. P. 1); Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 
1562 (Fed. Cir. 1987). But, “summary proceedings are not intended to 
substitute for trial when it is indeed necessary to find material facts.” 
Scripps Clinic & Research Foundation v. Genentech, Inc., 927 F. 2d 1565, 
1570 (Fed. Cir. 1991) (citing Meyers v. Brooks Shoes, Inc., 912 F.2d 1459, 
1461 (Fed. Cir. 1990). Whether a disputed fact is material is identified by 
the substantive law and whether the finding of that fact might affect the 
outcome of the suit. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
248 (1986). Because the Court finds that genuine issues of material fact 
exist, it denies both Plaintiff's Partial Motion for Summary Judgment 
and the remainder of Defendant’s Motion for Summary Judgment. 

By examining the pleadings and admissions on file and by interrogat- 
ing counsel at oral argument, the Court concludes that certain material 
facts are in good faith controverted. The legal issue to be decided is 
whether the components of the pacifier which entered Hungary from 
Austria underwent a substantial transformation for GSP purposes. The 
statute, however, expressly excludes from GSP eligibility articles that 
undergo merely simple combining or packaging operations in the BDC. 
See 19 U.S.C. 2463(b)(2)(A). Thus, whether the pacifiers are GSP eligi- 
ble requires findings of fact on what processes occur in Hungary, and 
those findings will determine the outcome of the substantial trans- 
formation issue. 

The following facts are undisputed.” Four fabricated components, 
manufactured in Austria: a latex nipple, without air hole openings; a 
molded, ventilated plastic shield; a plastic retainer plug; and a circular 
plastic handle are shipped to Hungary. Pl’s Statement of Material Facts 
not in Dispute, at 13 (“Pl.’s Statement”); Def.’s Resp. to Pl.’s Statement 
of Material Facts not in Dispute, at 13 (“Def.’s Resp.”). In Hungary each 
component is inspected for flaws and defects and then sent to pre-as- 
sembly stations where trained workers align various components by 
hand using a machine costing 2,400,000 Austrian Shillings. Pl. ’s State- 


1 The Court denied Defendant’s Motion for Summary Judgment with respect to the imported directly provision of 
the statute at the oral argument held June 15, 1999, on the cross motions. Its grounds for doing so are restated herein. 


2 The Court notes that Defendant failed to deny the processes set forth by Plaintiff, except to deny that “laser coat- 
ing” occurred, and to aver that other processes may occur once the pacifiers left Hungary. See Def.’s Resp., at 15. As 


such, USCIT R. 56(i) requires that the remainder of Plaintiff's statements which were not controverted are deemed 
admitted. 
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ment, at 15, 10; Def’s Resp., at 15, 10. The aligned components are 
moved to an Ulti Ultrasonic welding system for assembly where a ma- 
chine aligns the components to fix them together for welding. Pl.’s 
Statement, at 115; Def:’s Response, at 1 5. Then the components are 
welded by ultrasonic waves for between .02 and 2 seconds, which par- 
tially melts them together to form a strong seal. Pl.’s Statement, at 15; 
Pl’s Resp. to Def.’s Statement of Additional Facts as to which There Is No 
Genuine Issue to Be Tried, at 11; Def:’s Resp., at 15; Def.’s Statement of 
Additional Facts as to which There Is No Genuine Issue to Be Tried, at 
11. The final product is then inspected, tested, packaged for retail sale, 
and shipped to Austria before arriving in the United States. Pl.’s State- 
ment, at 15; Pl.’s Resp. to Def.’s Statement of Additional Facts as to 
which There Is No Genuine Issue to Be Tried, at 2; Deft’s Resp., at 115; 
Def.’s Statement of Additional Facts as to which There Is No Genuine Is- 
sue to Be Tried, at 1 2. 

At oral argument the Court attempted to clarify Defendant’s admis- 
sions with regard to the extent of the testing and inspection occurring in 
Hungary. Counsel would not admit that anything beyond simple inspec- 
tion and testing operations were performed. Additionally, Defendant’s 
counsel maintained its denial that any process known as laser coating 
was performed in Hungary. Plaintiff did not specify the nature and ex- 
tent of the inspection and testing conducted in Hungary and the Court 
must construe Defendant’s admission as limited to what its counsel was 
willing to concede at oral argument. Accordingly, the Court cannot ap- 
propriately dispose of the question of whether a substantial transforma- 
tion occurred by means of summary judgment because the facts in 
dispute concern the very nature and extent of the processes that occur in 
Hungary. As noted above, these findings of fact will dictate the outcome 
of the substantial transformation issue. Thus, it is necessary for the 
Court to make findings of fact on what occurs from the time the compo- 
nents arrive in Hungary until the time they leave to determine whether 
the pacifiers are the growth, product or manufacture of Hungary. 


II. DEFENDANT’S CROSS-MOTION FOR SUMMARY JUDGMENT 


Defendant asserts, erroneously, that its motion, which denies that the 
articles were imported directly from Hungary, obligates Plaintiff to put 
forth evidence supporting its position that the articles are imported di- 
rectly from Hungary. See Def’s Memo. at 5. USCIT R. 56(f) says other- 
wise. A party opposing summary judgment is required to submit 
affidavits, answers to interrogatories or depositions only if the movant 
has submitted such evidence. USCIT R. 56(f). Here, the Defendant has 
not submitted any evidence of the type to invoke USCIT R. 56(f). Defen- 
dant is correct that if it establishes the absence of a genuine issue of ma- 
terial fact it is entitled to judgment in its favor. See Avia Group 
International, Inc. v. L.A. Gear California, Inc., 853 F.2d 1557, 1560 
(Fed. Cir. 1988) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)). 
However, the evidence and all reasonable inferences drawn therefrom 
must be resolved in a light most favorable to the nonmovant. Jd. Plain- 
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tiff, by moving for partial summary judgment solely on the growth, 
product, or manufacture issue, necessarily asserts that a genuine issue 
of material fact exists that must be proved at trial on the remaining re- 
quirements of the GSP statute. The only indication of whether the ar- 
ticles were imported directly from Hungary presently before the Court 
are the assertions made by counsel for both sides in their briefs. While 
Plaintiff admits that the articles return to Austria after processing in 
Hungary and before importation into the United States, Plaintiff avers 
that the articles do not enter the stream of commerce while in Austria. 
Defendant does not explain its assertion that the articles are not im- 
ported directly, indeed it states that the bill of lading lists the United 
States as the destination. Defendant provides no evidentiary basis for 
its position that the articles do not enter the United States directly from 
Hungary. Accordingly, viewing the evidence in a light most favorable to 
Plaintiff, the nonmovant, and resolving all reasonable inferences in its 
favor, the Court finds Defendant has not satisfied its burden of proof to 
entitle it to summary judgment. 


III. CONCLUSION 
For the foregoing reasons it is hereby, 


Ordered that Plaintiff's Partial Motion for Summary Judgment is de- 
nied; and it is further 


ORDERED that Defendant’s Cross Motion for Summary Judgment in 
its entirety is denied; and it is further 


ORDERED that in the interests of judicial economy trial should proceed 


on all issues raised in Plaintiff's complaint; and it is further 

ORDERED that the parties shall consult and, to the extent they are able 
to agree, submit a proposed order governing trial preparation, in the 
manner provided by the Court, within thirty days from the date of this 
decision. In the event a trial is not desired, the parties are to submit a 
joint status report to the Court within thirty days. 
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OPINION 
I 
INTRODUCTION 
WALLACH, Judge: Plaintiff Russ Berrie & Company, Inc. (“Russ Ber- 
rie”) contests the U.S. Department of Commerce’s (“Commerce”) Final 
Scope Ruling that wax-filled terracotta heart-shaped candles fall within 
the scope of the Antidumping Duty Order: Petroleum Wax Candles From 
the People’s Republic of China, 51 Fed. Reg. 30,686 (1986) (“Antidump- 
ing Duty Order” or “Order”). Russ Berrie contends that (1) the Final 
Scope Ruling was not supported by substantial evidence in the record 


and was not in accordance with law and (2) an inquiry into the factors 
set forth in 19 C.ER. § 353.29(i)(2) (1997) was warranted. Russ Berrie 
has moved for Judgment on the Agency Record pursuant to USCIT R. 
56.2. For the reasons which follow, Russ Berrie’s Motion is denied, and 
the Final Scope Ruling is affirmed. 


II 
RELEVANT FACTS 

On September 4, 1985, the National Candle Association (“NCA”) filed 
an antidumping petition alleging unfair imports of petroleum wax 
candles from the People’s Republic of China (“PRC”) with the U.S. De- 
partment of Commerce (“Commerce”) and the International Trade 
Commission (“ITC”). See Letter from Randolph J. Stayin, Taft, Stetti- 
nius & Hollister, to Secretary of Commerce of 9/3/85, Administrative Re- 
cord Document (“AR doc.”) 1. In July 1986, Commerce found that 
candles from the PRC were being sold in the United States at less than 
fair market value. Petroleum Wax Candles from the People’s Republic of 
China: Final Determination of Sales at Less Than Fair Value, 51 Fed. 
Reg. 25,085 (1986) (“Final Determination of Sales at Less Than Fair 


Value”). On August 28, 1986, Commerce issued its Antidumping Duty 
Order covering the following merchandise: 


certain scented or unscented petroleum wax candles made from pe- 
troleum wax and having fiber or paper-cored wicks. * * * sold in the 
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following shapes: tapers, spirals, and straight-sided dinner candles; 
rounds, columns, pillars, votives; and various wax-filled containers. 


Antidumping Duty Order, 51 Fed. Reg. 30,686. 

On September 21, 1987, a U.S. Customs Service Information Ex- 
change was issued indicating that certain novelty candles would not be 
considered within the scope of the Order: 


The Department of Commerce has determined that certain novelty 
candles, such as Christmas novelty candles, are not within the 
scope of the antidumping duty order on petroleum-wax candles 
from the People’s Republic of China (PRC). Christmas novelty 
candles are candles specially designed for use only in connection 
with the Christmas holiday season. This use is clearly indicated by 
Christmas scenes or symbols depicted in the candle design. Other 
novelty candles not within the scope of the order include candles 
having scenes or symbols of other occasions (e.g., religious holidays 
or special events) depicted in their designs, figurine candles, and 


candles shaped in the form of identifiable objects (e.g., animals or 
numerals). 


Customs Information Exchange, CIE N-212/85, 09/21/87, AR doc. 7 
(“Customs Information Exchange of 1987”) (emphasis added). 

On April 4, 1996, Russ Berrie requested a scope review to determine 
whether mauve wax-filled terracotta hearts imported from the PRC 
were subject to the Order. Letter from Arlen T. Epstein, Serko & Simon, 
to Holly A. Kuga, Int’! Trade Admin., U.S. Dep’t of Commerce, of 4/4/96, 
AR doc. 2, at 1 (“Plaintiff's Scope Request”). In its request, Russ Berrie 
described the candle as “a heart shaped terracotta holder filled with wax 
to form a heart shaped candle within the holder. The top of the candle is 
decorated with dried flowers.” Jd. Russ Berrie explained that the candle 
“is specifically marketed and sold by Russ Berrie as a Valentine’s Day 
gift.” Id. at 2. Russ Berrie argued that 


[u]nder all criteria under which determinations * * * of antidump- 
ing duties for petroleum wax candles from China are made, includ- 
ing the shape of the candle as a clearly identifiable object (i.e., a 
heart), the presence of the dried floral designs on the top of this item 
and the fact that this item is specifically marketed and sold in con- 
nection with an identifiable holiday, Valentine’s Day, * * * this item 
clearly is outside the scope of [the] antidumping duty order. 


Id. at 5. Russ Berrie accompanied its request with a sample of the candle 
and a photocopied page from what it described as Russ Berrie’s 1996 Val- 
entine’s Day catalogue. 

On July 24, 1996, NCA submitted comments opposing Russ Berrie’s 
request. Letter from Randolph J. Stayin, Barnes & Thornburg, to Holly 
A. Kuga and Robert James, Int’] Trade Admin., U.S. Dep’t of Commerce, 
of 7/24/96, AR doc. 3. Russ Berrie then submitted rebuttal comments. 
Letter from Arlen T. Epstein, Serko & Simon, to Holly A. Kuga and Rob- 
ert James, Int’] Trade Admin., U.S. Dep’t of Commerce, of 10/1/96, AR 
doc. 5 (“Letter of 10/1/96”). 
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On October 28, 1996, Commerce issued its Final Scope Ruling. Memo- 
randum from Holly A. Kuga, Senior Director, AD/CVD Enforcement, 
Group 2, to Jeffrey P Bialos, Principal Deputy Assistant Secretary for 
Import Administration, of 10/28/96, AR doc. 6 (“Final Scope Ruling”). 
In conducting the scope investigation, Commerce relied upon “the de- 
scriptions of the subject merchandise contained in the petition, the final 
determinations of the Secretary and the ITC, the antidumping duty or- 
der and subsequent scope rulings” in accordance with 19 C.FR. 
§ 353.29(i)(1). Id. at 2. 

Commerce concluded that the candle fit within the “‘various wax- 
filled containers” language of the Order. Id. at 4. It considered whether 
the candle fell within the novelty candle exception as a holiday or an 
identifiable object candle but concluded that it did not. Jd. at 4, 6-8. 

Commerce noted that since it had conducted the scope review in ac- 
cordance with 19 C.FR. § 353.29(1)(1) and not under the criteria set 
forth in Diversified Products Corp. v. United States, 6 CIT 155, 572 F 
Supp. 883 (1983),! Russ Berrie’s arguments as to how its product was 
produced, advertised, sold and in which type of catalogue it appeared 
were irrelevant. Id. at 7. 

In response to the Final Scope Ruling, Russ Berrie filed a Motion for 
Judgment on the Agency Record challenging Commerce’s determina- 
tion on August 10, 1998. 

The Court has jurisdiction over this matter under 28 U.S.C. § 1581(c) 
(1994). 


Iil 


STANDARD OF REVIEW 


This Court must uphold Commerce’s scope determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). 

“Substantial evidence is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). “It is not within the Court’s domain either to weigh the adequate 
quality or quantity of the evidence for sufficiency or to reject a finding on 
grounds of a differing interpretation of the record.” Timkin Co. uv. 
United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 
F.2d 385 (Fed.Cir. 1990). 

Furthermore, “substantial evidence supporting an agency deter- 
mination must be based on the whole record. The ‘whole record’ means 
that the Court must consider both sides of the record. It is not sufficient 
to examine merely the evidence that sustains the agency’s conclusion.” 
E.I. DuPont de Nemours & Co. v. United States, 17 CIT 1266, 1268, 841 
F Supp. 1237, 1240 (1993) (citing Universal Camera Corp. v. NLRB, 340 
U.S. 474, 488 (1951)) (citation omitted). 


1 In Diversified Products, 6 CIT at 162, 572 F. Supp. at 889, the Court established several factors for consideration in 
complex scope inquires that are codified in 19 C.FR. § 353.29(i)(2) (1997). 
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IV 
DISCUSSION 
A 
COMMERCE’S DETERMINATION THAT THE CANDLE AT ISSUE FALLS WITHIN 
THE SCOPE OF THE ORDER IS SUPPORTED BY SUBSTANTIAL EVIDENCE ON 
THE RECORD AND OTHERWISE IN ACCORDANCE WITH LAW. 

Plaintiff concedes that “Commerce is correct in suggesting that a re- 
view of substantial evidence in the record in accordance with 19 C.ER. 
§ 353.29(i)(1) is dispositive of the issue of whether or not the wax-filled 
terracotta heart shaped candle is within the scope of the Antidumping 
Order * * *.” Plaintiff Russ Berrie & Company, Inc.’s Motion For Judg- 
ment On The Agency Record And Brief In Support Of Motion Thereof 
(“Plaintiff's Brief”) at 7. Plaintiff contends, however, that Commerce’s 
conclusion that the candle is within the scope of the Order is in direct 
contravention of the evidence and is not supported by the law. Jd. Plain- 
tiff argues that a review of the “‘description’” Commerce relied upon 
and an examination of the candle at issue reveal that the item falls 
squarely within the novelty candle exception. Jd. 


1. 


PLAINTIFF'S CANDLE IS A WAX-FILLED CONTAINER THAT FALLS WITHIN 
THE SCOPE OF THE ORDER. 

Plaintiff argues that the candle at issue does not fall within the lan- 
guage of the Order because (1) the scope of the Order is limited to wax- 
filled containers made of glass and (2) Commerce’s use of the adjective 
“various” to describe the wax-filled containers indicates that it did not 
intend for every wax-filled container to be within its scope. 


A. 


COMMERCE’S DISREGARD OF THE ITC’sS MORE LIMITED DEFINITION OF THE 
SCOPE IN ITS PRELIMINARY DETERMINATION WAS IN ACCORDANCE WITH 
LAW. 


Plaintiff contends that the scope of the Order is limited to wax-filled 
containers made of glass because the ITC’s preliminary determination 
included only wax-filled glass containers. Id. at 7-8. In its preliminary 
determination, the ITC indicated that “‘[t]he imports from the PRC in 
this investigation are petroleum wax candles in various shapes and 
sizes, including tapers, columns, spirals, straight-sided dinner candles, 
votives and petroleum wax-filled glass containers.’” Jd. at 8 (quoting 
Determination of the Comm’n in Investigation No. 731-TA-282 (Prelim- 
inary) Under the Tariff Act of 1930, Together with the Information Ob- 
tained in the Investigation, USITC Publication 1768, 1985 ITC Lexis 
122 (Oct. 1985) (“USITC Pub. 1768”)) (emphasis added). Plaintiff ar- 
gues that, in spite of the omission of the term “glass” from the phrase 
“wax-filled glass containers” in the original petition and the Order, “it is 
clear from the record that when the language of the Antidumping Order 
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was finalized to read ‘and various wax filled containers’, the term vari- 
ous was originally intended to refer specifically to petroleum wax filled 
glass containers.” Id. at 8. 

Commerce has the inherent authority to define the scope of an anti- 
dumping duty investigation and to clarify the statement of its scope. 
Koyo Seiko Co. v. United States, 17 CIT 1076, 1078, 834 F. Supp. 1401, 
1403 (1993), aff'd, 31 F3d 1177 (Fed. Cir. 1994). Commerce’s authority 
to define and clarify the scope is codified in 19 C.F-R. § 353.29(i) (1997). 
Under that regulation, the starting point for determining whether mer- 
chandise is within the “class or kind” of merchandise described in an an- 
tidumping order is to examine the description of the merchandise in the 
petition, the initial investigation, and the determinations of the Secre- 
tary and the ITC to determine whether such descriptions are dispositive 
of the matter. 19 C.FR. § 353.29(i)(1) (1997). 

Here, Commerce determined that the descriptions of the subject mer- 
chandise contained in the petition, the final determinations of Com- 
merce and the ITC, the Order and subsequent scope rulings were 
dispositive of the issue. Final Scope Ruling, AR doc. 6, at 2. First, Com- 
merce noted that the petition filed by NCA requested that the investiga- 
tion cover: 


candles [which] are made from petroleum wax and contain fiber or 
paper-cored wicks. They are sold in the following shapes: tapers, 
spirals, and straight-sided dinner candles; rounds, columns, pillars; 
votives; and various wax-filled containers. These candles may be 
scented or unscented * * * and are generally used by retail consum- 
ers in the home or yard for decorative or lighting purposes. 


Id. at 2-3 (citing Antidumping Petition, September 4, 1985, at 7) (em- 
phasis added). Second, Commerce noted that it consistently defined the 
scope of the investigation in its notice of initiation, preliminary and final 
Less Than Fair Value (“LTFV”) determinations and Order as: 


Certain scented or unscented petroleum wax candles made from pe- 
troleum wax and having fiber or paper-cored wicks. They are sold in 
the following shapes: tapers, spirals, and straight-sided dinner 
candles; rounds, columns, pillars, votives; and various wax-filled 
containers. 


Id. at 3 (citing Petroleum Wax Candles from the People’s Republic of Chi- 
na: Initiation of Antidumping Duty Investigation, 50 Fed. Reg. 39,743 
(1985) (“Initiation of Antidumping Duty Investigation”); Petroleum 
Wax Candles from the People’s Republic of China; Preliminary Deter- 
mination of Sales at Less Than Fair Value, 51 Fed. Reg. 6,016 (1986); 
Final Determination of Sales at Less Than Fair Value, 51 Fed. Reg. 
25,085; Antidumping Duty Order, 51 Fed. Reg. 30,686)) (emphasis add- 
ed). Finally, Commerce noted that the ITC, in its final determination, 
adopted a similar definition of the “like product” subject to its deter- 
mination. Jd. at 3. Commerce does not discuss the discrepancy between 


the scope definition set out in the ITC’s preliminary and final injury de- 
termination. 
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The Court notes that the ITC may have inadvertently limited the 
scope of its preliminary injury investigation to “glass” wax-filled con- 
tainers; following its description of the scope it cites Commerce’s notice 
of the initiation of an antidumping duty investigation, 50 Fed. Reg. 
39,743, which does not limit the scope in that manner. The notice states 
that the scope includes, inter alia, “various wax-filled containers.” Initi- 
ation of Antidumping Duty Investigation, 50 Fed. Reg. at 39,744. 

Indeed, although the ITC only refers to “petroleum wax-filled glass 
containers” as within the scope of its preliminary investigation, USITC 
Pub. 1768, 1985 ITC Lexis 122, at *4, the record shows no definitive ITC 
intent to exclude other types of wax-filled containers from the scope of 
its investigation. The ITC did not explain the reason for its decision to 
amend the final determination to include “various wax filled contain- 
ers.” In its preliminary investigation, however, the ITC discusses 
“glass” wax-filled containers only briefly in a footnote. See USITC Pub. 
1768, 1985 ITC Lexis 122, at *5n.8. That discussion related to the poten- 
tial inclusion of Beeswax within the scope of the Order: 


In the event of a final investigation, more conclusive data will be re- 
quired about the extent to which domestically produced beeswax 
candles are fungible with petroleum wax candles. Data will be ob- 
tained to determine if all investigated styles and shapes of candles 
have similar characteristics and uses. In particular, information 
will be developed on domestic production and uses of petroleum 
wax-filled glass containers. 


Id. 

In its final determination, the ITC mentions “glass” wax-filled con- 
tainers twice. First, in considering whether beeswax candles should be 
included properly within the scope, the ITC explained that 


[i]Jn making a like product determination in this investigation, we 
have considered whether candles made of materials other than pe- 
troleum, principally beeswax, should be considered a part of the like 
product. * * * Beeswax candles are composed of more than 50 per- 
cent beeswax. They are manufactured by U.S. producers principally 
for religious and specialty markets, and are priced considerable 
higher than petroleum wax candles. Ninety-five percent of beeswax 
candle shipments from 1983 to 1985 were to churches and religious 
dealers. The remaining 5 percent were beeswax dinner candles. 
Ninety-four percent of the domestic beeswax shipments were for 
wax-filled glass containers used in religious observances and ‘oth- 


er’ miscellaneous candles such as straight-sided altar and sanctu- 
ary candles. 


Determination of the Commission in Investigation No. 731-TA-282 (Fi- 
nal) Under the Tariff Act of 1930, Together With the Information Ob- 
tained in the Investigation, USITC Publication 1888, 1986 ITC Lexis 
268, at *5-6 (Aug. 1986) (emphasis added). 

Second, in a footnote, the ITC explained that “[a]lthough the greatest 
domestic production, by volume, is for wax-filled glass containers, in 
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1985 Chinese imports were reported for all types of candles.” Id. at *10 
n.17 (emphasis added). 

Finally, the role of the ITC is to “determine[] what domestic industry 
produces products like the ones in the class defined by [Commerce] and 
whether that industry is injured by the relevant imports.” Algoma Steel 
Corp. v. United States, 12 CIT 518, 522-23, 688 F. Supp. 639, 644 (1988), 
aff'd, 865 F.2d 240 (Fed. Cir. 1989). The ITC does not have the authority 
to exclude from a like product determination merchandise correspond- 
ing to that within the scope of Commerce’s investigation. Wheatland 
Tube Co. v. United States, 973 F. Supp. 149, 158 (CIT 1997), dismissed 
per parties’ agreement, 152 F.3d 938 (Fed. Cir. 1998) (citing United 
States Steel Group v. United States, 18 CIT 1190, 1197 n.6, 873 F. Supp. 
673, 683 n.6 (1994)). Given that the ITC cannot limit the scope of an in- 
vestigation, Commerce’s disregard of the ITC’s more limited definition 


of the scope in its preliminary determination was in accordance with 
law. 


B. 


COMMERCE’S INTERPRETATION OF “VARIOUS” AS AN EXPANSIVE RATHER 
THAN LIMITING ADJECTIVE IS IN ACCORDANCE WITH LAw. 

Plaintiff contends that the use of the adjective “various” shows that 
“it is clear that the [sic] Commerce did not intend for every wax-filled 
container to be subject to the Antidumping order.” Plaintiff's Brief at 8. 
Plaintiff refers to Webster’s Third New International Dictionary’s defi- 
nition of “various” “as being one of a group: individual, separate” to in- 
dicate that “when the final Antidumping order was revised to provide 
for various wax-filled containers, the intent was that certain wax-filled 
containers would be outside of the Antidumping order.” Jd. Plaintiff ar- 
gues that if Commerce had intended to include all wax-filled containers 
within the scope of the Order, then it would not have qualified the 
phrase with the adjective “various.” Id. 

Additionally, at oral argument, Plaintiffemphasized an apparent con- 
tradiction between Commerce’s use of “various” in the Order and the 
agency’s interpretation of “various” to mean “any” in its Final Scope 
Ruling. In its discussion of the applicability of the identifiable object 
portion of the novelty candle exception to wax-filled containers, Com- 
merce stated that 


while the scope of the order is specifically limited to certain shapes 
for those candles not in containers, there is no such limitation for 
wax-filled containers. The scope of the order simply states that ‘var- 
ious wax-filled containers’ are included without respect to their 
configuration. Therefore, any wax-filled container, including a 
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heart-shaped container, is properly included within the scope of the 
order.“ 


Final Scope Ruling, AR doc. 6, at 7-8 (emphasis added). 

“In accordance with Commerce’s freedom to interpret an antidump- 
ing duty order, the Court views Commerce’s interpretation of its scope 
description with deference.” Gulf States Tube Div. v. United States, 981 
F. Supp. 630, 636 (CIT 1997). 

Plaintiffs argument that “various” is a limiting adjective fails for sev- 
eral reasons. First, the exemplars that follow the dictionary definition 
cited by Plaintiff do not support its interpretation of the adjective. The 
definition referred to by Plaintiff is the seventh definition for the adjec- 
tive “various:” “being one of a group: INDIVIDUAL, SEPARATE.” 
Webster’s Third New International Dictionary (1993). Two exemplars 
that follow this definition are (1) “refunds to the club members” and (2) 
“distribute taxes equitably among the economic groups.”? In these ex- 
amples, although each member or group is individual and separate from 
the other, none is excluded from the distribution taking place. Contrary 
to Plaintiff's assertion, “various” is not limiting in this context. 

Second, the synonym following this definition is the word “different.” 
“Different,” in the context of this definition, emphasizes the individual- 
ity of the objects, again not the exclusion of any of them. Third, the most 
common‘ definition of “various” is the third definition listed: “of differ- 
ing kinds: being a varied assortment: MULTIFARIOUS.” This defini- 
tion also does not limit those items that fall within a group. Finally, there 
is no evidence in the LTFV determinations or the Order that Commerce 
intended “various” to mean one of the definitions listed in Webster’s 
Third New International Dictionary. 

The Court will not presume that “various” is a limiting adjective; the 
word has multiple definitions, the most common of which is not limit- 
ing, and there is no evidence in the record that Commerce intended the 
word to be interpreted in a limiting fashion. The Court defers to Com- 
merce’s interpretation of “various” in its Final Scope Ruling. 


2. 


PLAINTIFF’S CANDLE IS NOT EXCLUDABLE UNDER THE 
NOVELTY CANDLE EXCEPTION. 


Plaintiff argues that the wax-filled terracotta heart-shaped container 
falls within the novelty candle exception as (1) an identifiable object be- 
cause it is in the shape of a heart and (2) a novelty candle having a scene 


2 In that discussion, Commerce noted that this determination was consistent with the Final Scope Ruling—Petro- 
leum Wax Candles From the People’s Republic of China; Star Merchandise Co., at 5-6 (July 27, 1994) (“Final Scope 
Ruling: Star Merchandise Co.”) (a heart-shaped tin with a cartoon-like rendering of a “bear family” was within the 
scope of the Order because, inter alia, nothing inherent in its design related to a specific holiday or other special occa- 
sion). Final Scope Ruling, AR doc. 6, at 8. 

3 Although Plaintiff cited to the 1967 edition of Webster’s Third New International Dictionary, Plaintiff's Brief at 8, 
a copy was not provided to the Court. During oral argument, Plaintiff's counsel confirmed that his copy of the 1967 
edition was identical to the Court’s copy of the 1993 edition with regard to definitions three and seven, except for an 
additional exemplar following definition number seven in the 1993 edition. That additional exemplar is “the twelve 
departments of the group.” Webster’s Third New International Dictionary (1993). 


4 at oral argument, Plaintiff's counsel did not dispute that this definition was more common than the one cited in 
Plaintiff's brief. 
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or symbol of a religious holiday or special event because it is specially 
designed for use only with the Valentine’s Day holiday. Plaintiff’s Brief 
at 9-11. 


A. 


PLAINTIFF’S CANDLE DoEs Not FALL WITHIN THE 
IDENTIFIABLE OBJECT PORTION OF THE NOVELTY CANDLE EXCEPTION. 


Plaintiff contends that the wax-filled container is “in the shape of a 
heart, clearly an identifiable object,” Plaintiff's Brief at 9; however, no 
authority is provided to support this argument.° In its scope request, 
Plaintiffargued that the identifiable object portion of the novelty candle 
exception applies to exclude the candle because 


candles shaped in the form of hearts, as are at issue in this instance, 
are in the form of identifiable objects, within the meaning of the [ex- 
ception]. * * * We believe it is irrelevant that the candle in this 
instance is imported in a heart shaped container. The candle itself is 
heart shaped and would be heart shaped if it were imported sepa- 
rately. 


Plaintiff's Scope Request, AR doc. 2, at 4. 
In its Final Scope Ruling, Commerce responded that 


while the scope of the order is specifically limited to certain shapes 
for those candles not in containers, there is no such limitation for 
wax-filled containers. The scope of the order simple states that 
“various wax-filled containers” are included without respect to 


their configurations. Therefore, any wax-filled container, including 
a heart-shaped container, is properly included within the scope of 
the order. This determination is consistent with a previous scope 
determination that a heart-shaped wax-filled container is included 
within the scope of the order. See Final Scope Ruling: Request by 


5 During oral argument, Plainitff’s counsel referred the Court to page 8 of Commerce’s June 11, 1998 scope ruling in 

Meijer Inc. as support for this contention. There Commerce stated that 
{l]ike Meijer’s ‘Valentine Heart’ and ‘Easter Bunny Head’ candles, the company’s heart-shaped candle with a wax 
heart base qualifies for exclusion from the order on petroleum wax candles from the PRC on the ground that it isan 
identifiable object (i.e., a heart) and not because of Meijer’s suggestion that it is sold exclusively in connection with 
Valentine’s Day. 

Final Scope Ruling—Antidumping Duty Order on Petroleum Wax Candles From the People’s Republic of China 

(A-570-504); Meijer Inc., at 8 (June 11, 1998) (“Final Scope Ruling: Meijer, Inc.”). 

Commerce’s conclusion does not support Plaintiff's argument because Commerce was analyzing whether a candle, 
not a wax-filled container, fell within the identifiable object portion of the novelty candle exception. Therefore, this 
portion of the ruling cannot be relied upon as authority for Plaintiff's argument that a wax-filled container should fall 
under that portion of the exception. 

Furthermore, the Court notes that while in that ruling Commerce did find that a wax-filled porcelain container in the 
shape of a rabbit should be excluded from the Order because it was an identifiable object (i.e., a rabbit), Final Scope 
Ruling: Meijer, Inc., at 5-6, the decision was subsequently overruled after Commerce elected to initiate an inquiry un- 
der i9 C.FR. § 351.225(b) (1998) into that portion of its ruling. See Memorandum from Roland L. MacDonald, Execu- 
tive Director, Office 7, Office of AD/CVD Enforcement Group III, Int’] Trade Admin., U.S. Dep’t of Commerce, to All 
Interested Parties of 9/8/98; Final Affirmative Scope Ruling—Antidumping Duty Order on Petroleum Wax Candles 
From the People’s Republic of China (A-570-504); Meijer Inc. (Jan. 6. 1999) (“Final Affirmative Scope Ruling”). In its 
Final Affirmative Scope Ruling, Commerce reiterated that the identifiable object exemption “applies solely to petro- 
leum wax candles which themselves are in the shape of identifiable objects, and cannot be applied to exclude wax-filled 
containers from the scope of the order, even where the containers are in the shape of identifiable objects,” as set forth in 
the scope ruling under review here. Final Affirmative Scope Ruling, at 4. 
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Star Merchandise Company, at 5-6, July 27, 1994 (Star Merchan- 
dise). 


Final Scope Ruling, AR doc. 6, at 7-8.® 

While Commerce has the inherent authority to clarify and interpret 
the statement of an antidumping order’s scope, it cannot alter or amend 
that scope. See Koyo Seiko Co., 17 CIT at 1078, 834 F Supp. at 1403; 
UST, Inc. v. United States, 9 CIT 352, 356 (1985). “Each stage of the stat- 
utory proceeding maintains the scope passed on from the previous 
stage.” UST, Inc., 9 CIT at 356. “An expansion of the scope of the order is 
impermissible and not in accordance with law.” Eckstrom Indus., Inc. v. 
United States, 27 F. Supp. 2d 217, 222 (CIT 1998). 

Through the Customs Information Exchange of 1987, Commerce 
identified a limited set of candles, specifically certain “novelty candles,” 
that fall outside the scope of the Order. Customs Information Exchange 
of 1987, AR doc. 7. It stated that figurine candles and candles shaped in 
the form of identifiable objects were outside the scope of the Order. Id. 
By doing so, it was not creating an exception for figurines and candles in 
the form of identifiable objects generally. Rather, it clarifies that such 
candles were excluded from the scope of the Order because shapes cov- 
ered by the Order are tapers, spirals, straight-sided dinner candles, 
rounds, columns, pillars, and votives. See Antidumping Duty Order, 51 
Fed. Reg. 30,686. Because the Order did not distinguish among wax- 
filled containers based on shape, as it did with the other candles, Com- 
merce could not make that distinction in its novelty candle exception. 


B. 


PLAINTIFF’S CANDLE DOES NOT FALL WITHIN THE RELIGIOUS HOLIDAY 
OR SPECIAL EVENT PORTION OF THE NOVELTY CANDLE EXCEPTION. 
Plaintiff argues that the wax-filled, terracotta heart-shaped contain- 
er is also excludable from the Order as “a novelty candle having a scene 
or symbol of a religious holiday or special event.” Plaintiff's Brief at 9. 


i, 
PLAINTIFF’S CANDLE DOES NoT HAVE ANY INHERENTLY DISTINGUISHING 


CHARACTERISTIC THAT WOULD KEEP IT FROM BEING SOLD ON ANY Day 
OF THE YEAR. 


First, Plaintiff contends that “the wax-filled terracotta heart shaped 
container is specially designed for use only with the Valentine’s Day hol- 
iday.” Id. Plaintiff supports this statement with a general citation to 
page 5 of its rebuttal comments. Jd. On that page of the rebuttal com- 
ments, as part of Plaintiff's analysis under the Diversified Products cri- 
teria, it states that “the item is a heart shaped candle in a heart shaped 
terracotta container specifically designed, marketed and sold for Valen- 


6 In Star Merchandise, Commerce determined that a heart-shaped tin with a cartoon-like rendering of a “bear fami- 
ly” was within the scope of the Order because, inter alia, nothing inherent in its design related to a specific holiday or 
other special occasion. See Final Scope Ruling: Star Merchandise Co., at 6. Although the identifiable object exception 
was not discussed, the Court infers that if the exception had been applicable it would have been used to exclude the 
heart-shaped, wax-filled container. Since it was unmentioned, it was apparently thought inapplicable. 
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tine’s Day.” Letter of 10/1/96, AR doc. 5, at 5. At oral argument, Plaintiff 
emphasized that its assertion was also supported by the inclusion of the 
candle at issue on page 4 of what it identified as Russ Berrie’s 1996 Val- 
entine’s Day catalogue. 

Second, Plaintiff argues that Valentine’s Day is a religious holiday 
that has been transformed into a special event symbolized by the heart. 
Plaintiff's Brief at 9. To support this argument, Plaintiff quotes the fol- 
lowing passage from its rebuttal comments: 


Valentine’s Day is a curious blend ofa religious holiday which, over 
the years, has been transformed into a special event, a day for indi- 
viduals to show their love and affection for others, thus, making it a 
special, out of the ordinary day. The one symbol which has become 
universally known to symbolize Valentine’s Day is the heart. 


Id. (citing AR doc. 5, at 3-4). At oral argument, Plaintiff argued that the 
foundation for this quoted passage is common knowledge of which the 
Court could take judicial notice. 

During oral argument, Plaintiff's counsel conceded that the Court 
could take judicial notice of the fact that hearts and flowers are sent 
throughout the year as signs of affection. Plaintiff's counsel countered, 
however, that if a consumer went into a store looking for flowers, the 
preponderance of the time she would find flowers; but, if the consumer 
was looking for a heart, she would have to hunt for it, and, for the most 
part, she would most likely find something left over from Valentine’s 
Day. 

With respect to the holiday exception, Commerce found that “the 
heart shape of [Russ Berrie’s] candle does not limit its use to a particular 
holiday, as required by the holiday candle exception to the scope.” Final 
Scope Ruling, AR doc. 6, at 6. As support, Commerce cited its prior deci- 
sion in Final Scope Ruling—Antidumping Duty Order on Petroleum 
Wax Candles From the People’s Republic of China (A-570-504); Spring- 
water Cookie and Confection (Feb. 14, 1995) (“Final Scope Ruling: 
Springwater Cookie and Confection”): 


Nothing inherent in the design of the subject candles would limit 
their use to a specific occasion * * * [T]he sole distinguishing char- 
acteristic of the Sweetheart candle is its pink heart. [However,] the 
year-round ubiquity of this particular shape renders it meaningless 
as a holiday scene or symbol. 


Id. (quoting Final Scope Ruling: Springwater Cookie and Confection, at 
3-4). Additionally, Commerce cited to a redetermination on remand for 
Final Scope Ruling: Springwater Cookie and Confection to explain that 


[t]he familiar two-lobed heart design is ubiquitous as a symbol of 
affection or familial or romantic love * * * [I]t is used throughout 
the year in, for example, greeting cards * * * [and] is also commonly 
associated with weddings and wedding anniversaries * * * fall[ing] 
at all times of the year. 


This finding is consistent with the Department’s rulings with re- 
gard to other candles incorporating the same heart shape in their 
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designs. See Two’s Company, January 13, 1995; see also, Trade Ad- 

visory Group, April 9, 1993. 
Id. (quoting Petroleum Wax Candles from the People’s Republic of Chi- 
na, Final Results of Redetermination Pursuant to Court Remand, 
Springwater Cookie and Confections, Inc. v. United States, Court. No. 
95-03-00283, at 12-13 (Springwater Scope Remand), aff’d, Springwa- 
ter v. U.S., Slip Op 96-160 (CIT September 25, 1996)).’ 

In response to Russ Berrie’s contention in its scope request that the 

dried flowers embedded in the candle qualify it for novelty status, Com- 
merce stated that 


[t]he flowers pressed into the candle’s surface do not qualify [Russ 
Berrie’s] candle as a novelty candle as defined by the Department. 
The flowers are not holiday symbols which would limit the candle’s 
use to a particular holiday. Indeed, [Russ Berrie’s] scope request la- 
bels the flowers as ‘symbols’ but fails to identify what holiday they 
purportedly symbolize. 

Final Scope Ruling, AR doc. 6, at 7. 

Since the antidumping law and antidumping duty orders are remedial 
in nature, exceptions to them should be construed narrowly and limited 
to effect the remedy intended. See Bomont Indus. v. United States, 13 
CIT 546, 550, 718 F Supp. 958, 962 (1989) (“[T]he antidumping law is 
remedial, not punitive, and remedial statutes are to be construed liber- 
ally.”) (footnote omitted); Piedmont & N. Ry. Co. v. Interstate Commerce 
Comm’n, 286 U.S. 299, 311-312 (1932) (“The Transportation Act was 
remedial legislation, and should therefore be given a liberal interpreta- 
tion; * * * but for the same reason exemptions from its sweep should be 
narrowed and limited to effect the remedy intended.”). 

The Court will interpret the novelty candle exception promulgated by 
Commerce after the issuance of the Order narrowly to preserve the effi- 
cacy of the Order. Consequently, a candle must be specially designed for 
use only in connection with a religious holiday or special event to fall 
within the novelty candle exception. 

The weakness in Plaintiff’s special holiday goods argument is three- 
fold. First, even if the wax-filled container at issue is marketed through 
Russ Berrie’s Valentine’s Day catalogue, there is no evidence that the 
catalogue is the sole means for marketing that container.’ Furthermore, 
even if it were the sole means of advertising the merchandise, a retailer 
could purchase the item from the Valentine’s Day catalogue and, yet, sell 
it year round. Second, even if the container at issue were sold to a mer- 
chant for Valentine’s Day, a consumer would not be able to distinguish 
between the candle sold for Valentine’s Day and an identical candle that 
was sold any other day of the year. Unlike a Santa Claus candle which a 
consumer is unlikely to purchase outside of the Christmas season, a con- 


7 Springwater withdrew its appeal to the U.S. Court of International Trade of the heart design candle portion of the 
determination after the issuance of the remand results. Final Scope Ruling, AR doc. 6, at 6 


8 How Plaintiff advertised the candle is irrelevant because it is part ofa 19 C.F R. § 353.29(i)(2) (1997) analysis which 


is unnecessary here because Commerce’s 19 C.F-R. § 353.29(i)(1) (1997) analysis is dispositive. Since Plaintiff raised 
this argument, however, the Court will briefly analyze it. 
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sumer might well purchase a heart-shaped wax-filled container at any 
time of the year as a sign of affection. Finally, Commerce has consis- 
tently found that floral designs are not sufficient “symbols” ofa particu- 
lar holiday. See, e.g., Final Scope Ruling—Antidumping Duty Order on 
Petroleum Wax Candles From the People’s Republic of China 
(A-570-504)—Request of Lew-Mark Baking Co., at 3-4 (Dec. 16, 1994) 
(“Lew-Mark’s Pansy tin candle does not depict any Christmas scenes or 
symbols in its design, and therefore cannot be considered a candle spe- 
cially designed for use only in connection with the Christmas, or any 
other, holiday season.”) (emphasis added); Final Scope Ruling—Anti- 
dumping Duty Order on Petroleum Wax Candles From the People’s Re- 
public of China (A-570-504); Primark Int’1, at 3 (June 1, 1993) (designs 
with flowers, leaves, and berries do not depict requisite “‘scene or sym- 
bol’ of any specific occasion of special event”). Commerce’s conclusion 
that the wax filled container at issue is not specially designed for use 
only in connection with Valentine’s Day is reasonable as a matter of law, 
and because there is no substantial evidence of an inherently distin- 
guishing characteristic that would keep it from being sold throughout 
the year, its conclusion had sufficient factual support. 


Il. 


THE CUSTOMS SERVICE’S CLASSIFICATION OF A PRODUCT UNDER A 
PARTICULAR TARIFF HEARING DOES NoT MAKE COMMERCE’S SCOPE 
ANALYSIS LEGALLY INCORRECT. 


Plaintiff argues that its position that a heart is a symbol of Valentine’s 
Day is “fully supported and embraced by this Court” in Midwest of Can- 
on Falls Inc. v United States, 20 CIT 123 (1996), aff’d in part and re- 
versed in part on other grounds, 122 F.3d 1423 (Fed. Cir. 1997). 
Plaintiff's Brief at 9. 

In Midwest, the Court reviewed the classification of, inter alia, a met- 
al, heart-shaped wreath with dozens of small, heart-shaped decorations 
attached to it, painted bright red. Midwest, 20 CIT at 123, 1382-33. Ac- 
cording to the Court, “Plaintiff's witnesses testified that the wreaths 
could be given year-around, but that they would be difficult to find in 
stores outside the Valentine’s Day season, which is the only time they 
are offered to consumers.” Id. at 132. The wreath was advertised to re- 
tailers in a catalogue that featured Valentine’s Day and Easter products. 
Id. The Court’s inspection of the wreath confirmed that it was designed 
for decorating the home on Valentine’s Day. Jd. The Court stated that 
the wreath’s “heart shape and the color red are traditionally associated 
with Valentine’s Day.” Id. Therefore, the Court concluded that the 
wreath should be classified under HTSUS Heading 9505, which the Ex- 
planatory Notes stated included decorations “‘which are traditionally 


9 At oral argument, Plaintiff's counsel conceded that Santa Claus and heart-shaped items are different. Specifically, 
Plaintiff's counsel conceded that it is unlikely that during July a consumer would purchase a Santa Claus shaped 
candle as a gift as compared to a heart-shaped candle. As the Court pointed out to counsel, if, in July, one purchases 
hearts and flowers for one’s spouse, the likely intent is quite evident; on the other hand, a July gift of a Santa Claus 
figure will surely, at best, give rise to puzzlement. 
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associated with a particular festival,’” because the Court found it to bea 
more specific heading than Heading 8306 for statuettes or ornaments of 
base metal. Jd. at 132-33 (quoting Explanatory Notes, 95.05(A)(1)). 

“It is well settled that a tariff classification by the Customs Service 
does not govern an antidumping determination regarding class or kind. 
It is the responsibility of [Commerce] to interpret the term class or kind 
in such a way as to comply with the mandates of the antidumping laws, 
not the classification statutes. A product’s tariff classification is merely 
of peripheral interest to suggest the general nature of a good.” Torring- 
ton Co. v. United States, 14 CIT 507, 512-13, 745 F Supp. 718, 722 
(1990), aff'd, 938 F2d 1276 (Fed. Cir. 1991) (citations omitted). 

This Court has also established that 


determinations under the antidumping law may properly result in 
the creation of classes which do not correspond to classifications 
found in the tariff schedules or may define or modify a known classi- 
fication in a manner not contemplated or desired by the Customs 
Service. Within the context of an antidumping proceeding the 
administering agency, at the proper time, can define the class in its 
terms. The Customs Service is placed in a ministerial role by the an- 
tidumping law. Accordingly, it may not independently modify, di- 
rectly or indirectly the determinations, their underlying facts, or 
their enforcement. 


Royal Business Mach., Inc. v. United States, 1 CIT 80, 87 n.18, 507 F 
Supp 1007, 1014 n.18 (1980), aff'd, 669 F2d 692 (CCPA 1982) (citations 
omitted). 

Based upon the distinction between the authority of the Customs Ser- 
vice to classify according to tariff classifications and the power of agen- 
cies administering the antidumping law to determine a class and kind of 
merchandise, the Court’s classification of the metal wreaths in Midwest 
under Heading 9505 does not make Commerce’s scope analysis legally 
incorrect. 

Furthermore, the issue in Midwest was the classification under the 
United States Harmonized Tariff Schedule Subheading 9505 covering 
decorations “‘which are traditionally associated with a particular festi- 
val.’” Midwest, 20 CIT at 132 (quoting Explanatory Notes, 95.05(A)(1)). 
In contrast, for exclusion from the clear language of the scope of the Or- 
der, the container must have been “specially designed for use only in 
connection with” Valentines Day. Customs Information Exchange of 
1987, AR doc. 7 (emphasis added). Although the heart shape may be as- 
sociated with Valentine’s Day, nothing in the administrative record sup- 
ports a finding that a wax-filled, heart-shaped terracotta container is 
specially designed for use only in connection with Valentine’s Day. 


Il. 


COMMERCE’S LEGAL REASONING AND CONCLUSION ARE IN 
ACCORDANCE WITH LAw. 
Plaintiff also argues that Commerce should have employed the ratio- 
nale used by this Court in Spingwater Cookie & Confections, Inc. v. 
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United States, 20 CIT 1192 (1996), to determine that the wax-filled ter- 
racotta heart-shaped containers are outside the scope of the Order. 
Plaintiff's Brief at 10. Plaintiff contends that by using this “rationale” 
“the Court in the instant case should find, that the heart is a symbol as- 
sociated with Valentine’s Day because it is of a distinguishable shape 
and color clearly associated with that particular holiday.” Jd. 

In Springwater, the Court, inter alia, reversed Commerce’s finding 
that holly candles are within the scope of the Order. Springwater, 20 CIT 
at 1192. By analogizing to and distinguishing from prior scope rulings, 
the Court reasoned that 


[a]s the holly sprigs are indeed a symbol associated with Christmas 
and ‘flowers, leaves, and berries’ are not, the Holly candles is better 
compared to the Christmas bells candle in Success Sales [than the 
containers with lids with designs of flowers, leaves, and berries in 
Primark Int'l]. 

The Holly candle also cannot be compared to the ‘Jingle Bells’ 
candle ruled to be within the scope of the antidumping order in 
Commerce’s final scope ruling with regard to petroleum wax 
candles from the PRC Scaouidl by Two’s Company, Inc. * * * [be- 
cause] Commerce determined that the bells on the ‘Jingle Bells’ 
candle in Two’s Co. ‘can be removed from the candles without dam- 
age to the pillars’ and the holly springs cannot be removed from the 
Holly candles. 

Id. at 1196 (citations omitted). 
The Court does not consider the reasoning used in Springwater tobea 
“rationale,” as Plaintiff asserts. Rather, it is the standard process of le- 
gal reasoning used in our common law system. Here, Commerce used 
such reasoning to determine that the wax-filled, terracotta heart- 
shaped container did not qualify for the holiday candle exception. See 
Final Scope Ruling, AR doc. 6, at 6-7. Commerce looked to its prior de- 
termination in a similar case, Final Scope Ruling: Springwater Cookie 
and Confection, and considered its explanation in a redetermination on 
remand for the Springwater scope review. Id. Commerce quotes the fol- 
lowing language from the remand determination highlighting the find- 
ing’s consistency with prior rulings: 
This finding is consistent with [Commerce’s] rulings with regard to 
other candles incorporating the same heart shape in their designs. 
See Two’s Company, January 13, 1995; see also, Trade Advisory 
Group, April 9, 1993. 

Id. at 6. 


In Two’s Company, Commerce determined that pillar candles deco- 
rated with ornaments, including heart ornaments, did not have any 
characteristics that would exclude them from the scope of the Order be- 
cause, inter alia, the ornaments did not symbolize any specific event or 
holiday. Final Scope Ruling—Antidumping Duty Order on Petroleum 
Wax Candles From the People’s Republic of China—Two’s Co., at 4 (Jan. 
13, 1995). In Trade Advisory Group, Commerce determined that a 
candle with a heart, diamond and cross carved into its terracotta con- 
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tainer was within the scope of the Order because the party requesting 
the scope ruling (1) failed to provide evidence that the three symbols 
represent “‘a scene or symbol of [a] * * * religious holiday’”” and (2) 
failed to demonstrate how the combination of symbols on the container 
limited its candle to religious use. Final Scope Ruling—Antidumping 
Duty Order on Petroleum Wax Candles From the People’s Republic of 
China (A-570-504); Trade Advisory Group and Autom Co., at 4 (Apr. 9, 
1993). 

Commerce’s analysis of its prior scope rulings to reach a determina- 
tion parallels the analysis used by the Court in Springwater and satis- 
fies the “principle of administrative law that an ‘agency must either 
conform to its prior norms and decisions or explain the reason for its de- 
parture from such precedent.” Torrington Co., 14 CIT at 519, 745 F. 
Supp. at 727 (quoting Mississippi Valley Gas Co. v. Federal Energy Reg- 
ulatory Comm’n, 659 F.:2d 488, 506 (5th Cir. 1981). Plaintiff cites no au- 
thority, and the Court has found none, holding that the heart is asymbol 
solely associated with Valentine’s Day because of its distinguishable 
shape and color. See Plaintiff's Brief at 10. The Court, therefore, con- 
cludes that Commerce’s analysis and conclusion is in accordance with 
law. 


B 


COMMERCE Dip NoT HAVE TO CONDUCT AN ANALYSIS PURSUANT TO 
19 C.ER. § 353.29(i)(2) (1997) ONCE IT DETERMINED, PURSUANT 


TO 19 C.FR. § 353.29(i)(1) (1997), THAT THE WAX-FILLED 
TERRACOTTA HEART-SHAPED CONTAINER WAS’ WITHIN’ THE 
DESCRIPTION OF THE MERCHANDISE CONTAINED IN THE PETITION, THE 


INITIAL INVESTIGATION, AND THE DETERMINATIONS OF COMMERCE AND 
THE ITC. 


Even though Plaintiff argues in its brief that the record evidence is 
dispositive, it also claims that the evidence in the record, including the 
item itself, the petition and the Secretary’s determinations, warranteda 
finding by Commerce that the physical criterion alone were not disposi- 
tive and that an analysis using the additional criteria in 19 C.FR. 
§ 353.29(i)(2) was necessary. Plaintiff's Brief at 11.!° According to 
Plaintiff, under such an analysis, the only conclusion is that the wax- 
filled terracotta heart-shaped container is expressly excluded from the 
scope of the Order. Jd.!! Plaintiff requests that this Court remand the 
Final Scope Ruling to Commerce with instructions that it conduct an in- 
vestigation using the criteria set forth in 19 C.ER. § 353.29(i)(2) and is- 
sue a decision consistent with other scope rulings. Id. at 13. 


10 At oral argument, Plaintiff's counsel clarified that Plaintiff was arguing that although it conceded that in certain 
situations the record evidence would be dispositive, in this case, the record evidence was not dispositive and further 
analysis was necessary. 

11 Plaintiff provides the Court witha 19 C.FR. § 353.29(i)(2) (1997) analysis allegedly supporting its contention that 
this analysis would result in the exclusion of the wax-filled containers at issue from the scope of the Order. Plaintiff's 
Brief at 12-13. The Court need not reach this detailed analysis because the Court has concluded that it was within 
Commerce’s discretion to rely solely upon a 19 C.FR. § 353.29(i)(1) (1997) analysis. 
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In its Rule 56.2(c) Statement, Plaintiff argues that “[bly virtue of 
prior scope determinations issued by the Department, e.g. the Septem- 
ber 3, 1991 scope determination issued to Fabri-centers regarding deco- 
rative ceramic pots containing citronella candles, it is clear that there 
are historical determinations by the Department which demonstrate 
the need to look beyond the scope language of the Antidumping Order to 
determine if particular goods are within the scope of the Order.” Id. at 2, 
paragraph 6. 

In its Summary of Argument, Plaintiff further argues that “[a]t the 
very least, given the visual impact of the wax-filled terracotta heart 
shaped candle, Commerce should have conducted an analysis using the 
additional criteria established in 19 C.FR. 353.29(i)(2).” Id. at 5. Plain- 
tiff refers the Court to United States v. Carborundum Co., 536 F.2d 373 
(CCPA 1976) “which provides, [that] certain factors must be looked at to 
determine whether imported merchandise is of a certain ‘class or kind.’” 
Id. 

Finally, in its brief, Plaintiff argues that a reevaluation of the scope 
determination pursuant to 19 C.FR. § 353(i)(2) is required because 


Defendant has previously determined that candles in the form of 
identifiable objects or having scenes or symbols of other occasions 
(e.g., religious holidays or special events) are outside the scope of 
the Antidumping Order. It has been judicially established that 
candles displaying symbols associated with ere es such as Christ- 


mas are also outside the order (see, Springwater, supra.) Moreover, 
it has also been judicially established that the heart shape is tradi- 


tionally associated with Valentine’s Day, a recognized festive holi- 
day. (See, Midwest of Cannon Falls, Inc., supra.) 


Id. at 14. At oral argument, Plaintiff added that the use of the (i)(2) test 
in Final Scope Ruling—Antidumping Duty Order on Petroleum Wax 
Candles From the People’s Republic of China (A-570-504); Cherrydale 
Farms Confections (“Final Scope Ruling: Cherrydale Farms Confec- 
tions”) demonstrated the inconsistency in Commerce’s use of the Diver- 
sified Products analysis, and, therefore, this case should be remanded 
for consideration under the (i)(2) factors. 

As set forth above, to determine whether merchandise is within the 
“class or kind” of merchandise described in an antidumping order, Com- 
merce begins by examining the descriptions of the merchandise in the 
petition, the initial investigation, and the determinations of the Secre- 
tary and the ITC to determine whether such descriptions are disposi- 
tive. 19 C.ER. § 353.29(i)(1) (1997). If the descriptions are dispositive, 
the regulation instructs Commerce to issue a final scope determination 
based upon these descriptions alone. See 19 C.FR. § 353.29(i)(1) (1997); 
see also Nitta Indus. Corp. v. United States, 997 F.2d 1459 (Fed. Cir. 
1993) (where the description in the antidumping order is sufficient to 
evaluate whether a product falls within the scope of that order, there is 
no need to look to other factors). If Commerce determines that the de- 
scriptions are not dispositive, an analysis under the Diversified Prod- 
ucts factors is conducted. These factors are (i) the physical 
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characteristics of the product; (ii) the expectations of the ultimate pur- 
chasers; (iii) the ultimate use of the product; and (iv) the channels of 
trade. 19 C.FR. § 353.29(i)(2) (1997). 

Plaintiff's contention that Commerce should have used the factors set 
forth in United States v. Carborundum Co., 536 F.2d 373 (CCPA 1976), is 
unpersuasive. The regulations set forth above, not Carborundum, pro- 
vide the procedures and factors to be used by Commerce in a scope re- 
view. As stated earlier, a Customs case such as Carborundum is not 
authoritative in an antidumping case. 

The regulations clearly state that it is within Commerce’s discretion 
to determine whether the criteria set forth in 19 C.FR. § 353.29(i)(1) 
(1997) are dispositive of the matter, and, if so, Commerce is to issue a 
final scope determination based upon these descriptions alone. These 
instructions are not qualified by whether or not Commerce has deter- 
mined that in a prior scope ruling involving the same antidumping order 
a 19C.FR. § 353.29(i)(2) (1997) analysis was necessary. To the contrary, 
in each scope ruling, Commerce is to follow the procedure set forth in the 
regulations. Based upon the facts of each case, therefore, Commerce 
may arrive at different conclusions as to whether the more detailed 
§ 353.29(i)(2) analysis is necessary. 

Here, Commerce determined that the descriptions of the merchan- 
dise when compared to the scope language and past Commerce deter- 
minations were dispositive. Although Commerce inquired into the 
Diversified Products factors to determine whether products in the Final 
Scope Ruling: Cherrydale Farms Confections and in the Final Scope 


Ruling for Fabri-centers of America, Inc.!? were within the scope of the 
Order, a consideration of the descriptions contained in the record 
coupled with a visual inspection of the merchandise and reference to 
prior scope rulings were found dispositive here. The Court defers to 
Commerce’s conclusion because its analysis is supported by substantial 
evidence and is otherwise in accordance with law. 


V. 


CONCLUSION 


For the reasons set forth above, Commerce’s scope determination is 
support by substantial evidence and otherwise in accordance with law. 
Plaintiff's Motion for Judgment on the Agency Record and request for a 
remand are denied, and Commerce’s Final Scope Ruling is affirmed. 


12 Recommendation Memo—Scope Inquiry on Petroleum Wax Candles From the People’s Republic of China 
(A-570-604) (Sept. 3, 1991). 
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OPINION 


GOLDBERG, Judge: Plaintiff Heveafil Sdn. Bhd. (“Heveafil”) contests 
liquidation instructions issued by the U.S. Department of Commerce 
(“Commerce”) following an administrative review of extruded rubber 
thread from Malaysia.! See Extruded Rubber Thread from Malaysia: Fi- 
nal Results of Antidumping Administrative Review, 61 Fed. Reg. 54,767 
(Oct. 22, 1996) (“Final Results”). Plaintiff challenges Commerce’s in- 
structions under USCIT R. 56.1, having filed a motion for judgment 
upon an agency record for an action other than that described in 28 
US.C. § 1581(c). 

Plaintiff maintains the antidumping (“AD”) statute requires Com- 
merce to cap antidumping duties on entries made during the bonding 
period for purposes of calculating the assessment rate. Because Com- 
merce failed to calculate the assessment rate in this manner, plaintiff 
claims Commerce’s liquidation instructions were in error. Plaintiff 
requests a remand to Commerce with instructions to recalculate the 
assessment rate. The Court sustains Commerce’s liquidation instruc- 
tions. 


I. 


BACKGROUND 


This cases revolves around a provision of the antidumping statute 
that limits collection of duties on subject merchandise entered between 
the preliminary determination in the original investigation and the In- 
ternational Trade Commission’s (“ITC”) final affirmative determina- 


1 Because plaintiff Filmax Sdn. Bhd. lacked standing, the Court dismissed its case. See Heveafil Sdn. Bhd. v. United 
States, No. 97-04—00659, slip op. 98-115 (CIT Aug. 28, 1998). 
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tion, a period commonly referred to as the “bonding period.” 
Specifically, 19 U.S.C. § 1673f(a) provides as follows: 


§ 1673f. Treatment of difference between deposit of 
estimated antidumping duty and final assessed duty 
under antidumping duty order 

(a) Deposit of estimated antidumping duty under section 
1673b(d)(2) of this title 

If the amount of a cash deposit collected as security for an esti- 
mated antidumping duty under section 1673b(d)(2) of this title is 
different from the amount of the antidumping duty determined un- 
der an antidumping duty order published under section 1673e of 
this title, then the difference for entries of merchandise entered, or 
withdrawn from warehouse, for consumption before notice of the 
affirmative determination of the Commission under section 
1673d(b) of this title is published shall be— 

(1) disregarded, to the extent the cash deposit collected is 
lower than the duty under the order, or 
(2) refunded, to the extent the cash deposit is higher than the 
duty under the order. 
19 US.C. § 1673f(a).? 

Prior to the underlying administrative review, Commerce issued its 
preliminary findings in the original investigation on April 2, 1992 and 
soon thereafter instructed the United States Customs Service (“Cus- 
toms”) to collect provisional AD duties on Heveafil’s entries at a rate of 
2.62%. See Extruded Rubber Thread from Malaysia: Preliminary Deter- 
mination of Sales at LTFV, 57 Fed. Reg. 11,287 (Apr. 2, 1992). In the final 
determination, Commerce assigned Heveafil a dumping rate of 10.68%, 
see Extruded Rubber Thread from Malaysia: Final Determination of 
Sales at LTFV, 57 Fed. Reg. 38,465 (Aug. 25, 1992), and on October 14, 
1992, the ITC issued a final affirmative injury determination. Conse- 
quently, the bonding period in this case ran from April 2, 1992 to Octo- 
ber 14, 1992—the time frame between the preliminary determination 
and the issuance of the ITC decision. 

The underlying administrative review, which Commerce initiated on 
December 17, 1993, was Commerce’s first review of the outstanding or- 
der on extruded rubber thread from Malaysia. Importantly, this review 
covered entries made between April 2, 1992 and September 30, 
1993—that is, entries made both during and after the bonding period. 
See Initiation of AD and CVD Administrative Reviews, 58 Fed. Reg. 
65,964 (Dec. 17, 1993). In October, 1996, Commerce issued its Final Re- 
sults and assigned Heveafil a dumping rate of 10.65%. See Final Results, 
61 Fed. Reg. at 54,773. Commerce did not issue the liquidation instruc- 
tions as part of the Final Results, however. Instead, Commerce issued 
draft instructions in January, 1997 and then, on April 4, 1997, 
instructed Customs to assess AD duties at a rate of 9.85% for Heveafil’s 


2 Commerce initiated the underlying review before December 31, 1994. Consequently, the applicable statutory pro- 
visions are those that existed on December 31, 1994, i.e., the law in effect prior to the Uruguay Round Agreements Act, 
Pub. L. No. 103-465, 108 Stat. 4809 (“URAA”). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995). 
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entries during the first review period. See Mem. from P. Schwartz, AD/ 
CVD Enforcement ITA/DOC to Customs (Apr. 2, 1996), Pub. Doc. No. 
16. For the reasons discussed below, Heveafil claims Commerce’s liqui- 
dation instructions were unlawful. 


II. 
JURISDICTION 

As a preliminary matter, there is a jurisdictional question. Plaintiff 
and Commerce each assert that jurisdiction is established under 28 
U.S.C. § 1581(i), the court’s residual jurisdiction provision. See Pl.’s Br. 
in Supp. of Mot. for J. on Agency R. (“Pl.’s Br.”) at 3; Def.’s Br. in Opp’n 
to Mot. for J. on Agency R. at 4. The Court agrees. It is incumbent upon 
the Court to independently assess the jurisdictional basis for a case, see 
Ad Hoc Committee of Fla. Producers of Gray Portland Cement v. United 
States,22CIT___,_—_s—«, 25 F. Sup p.2d 352, 357 (1998), a principal that 
is especially true where a party seeks to invoke the court’s residual juris- 
diction authority. And, “[i]t is well established that the residual jurisdic- 
tion of the court under section 1581(i) may not be invoked when 
jurisdiction under another subsection of § 1581 is or could have been 
available, unless the relief provided under that other subsection would 
be manifestly inadequate.” Id. (internal quotations omitted) (citing 
Norcal/Crosetti Foods, Inc. v. United States, 10 Fed. Cir. (T) 61, 64, 963 
F.2d 356, 359 (1992)). 

Here, it is appropriate to exercise residual jurisdiction authority be- 
cause jurisdiction under another subsection of section 1581 is not avai- 
lable. Commerce’s instructions are not subject to review under section 
1581(a) because Commerce, not Customs, is the agency responsible for 
issuing the instructions and determining the amount of antidumping 
duty to be assessed. Commerce’s liquidation instructions also are not re- 
viewable under section 1581(c) because they were not part of the Final 
Results. Rather, the instructions were issued nearly five months after 
the Final Results were published, thereby making it impossible for He- 
veafil to contest the instructions within thirty days of the Final Results 
as required under 19 U.S.C. § 1516a(a)(2)(B)(iii). And finally, none of the 
other subsections in section 1581(a) through (h) provides a basis for ju- 
risdiction. Accordingly, the issue of antidumping law presented in this 
case is appropriate for review under section 1581(i). 


Il. 
STANDARD OF REVIEW 

Section 2640(e), Title 28, United States Code, provides that “[i]n any 
civil action not specified in this section, the Court of International Trade 
shall review the matter as provided in section 706 of title 5.” 28 U.S.C. 
§ 2640(e) (1994). Section 2640 does not address civil actions filed under 
28 U.S.C. § 1581(i). Accordingly, the Court reviews Commerce’s liquida- 
tion instructions as provided in section 706 of title 5 and will find them 
unlawful if they are “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A) (1994). 
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IV. 
DISCUSSION 


Plaintiff contends that, for purposes of calculating the assessment 
rate, Commerce failed to disregard the excess antidumping duties on en- 
tries made during the bonding period as required by section 1673f(a)(1). 
Specifically, plaintiff states that “[i]n calculating the dumping margin 
for each sale, and ultimately Heveafil’s total antidumping duty liability 
for the period of review, Commerce included entries during the bonding 
period, but did not cap Heveafil’s liability for those entries. Thus, the 
total amount of antidumping duties for entries during the bonding peri- 
od was included in the calculation of the assessment rate.” Pl.’s Br. at 
6-7. Because section 1673f(a)(1) limits the amount of duties that can be 
collected, Heveafil argues that the excess duties must also be disre- 
garded for purposes of calculating the assessment rate. Therefore, He- 
veafil maintains that Commerce should have calculated two assessment 
rates here: one for the bonding period, in which excess duties are not in- 
cluded, and a separate one for the period after the bonding period that 
also does not include excess liability from the bonding period. See P1.’s 
Br. at 15. 

Instead, Commerce calculated a single assessment rate, dividing the 
dumping margin found on sales of all subject merchandise, both during 
and after the bonding period, by the entered value of the merchandise. 
In doing so, Commerce did not cap Heveafil’s liability on entries made 
during the bonding period. As a result, plaintiff claims the excess dump- 
ing liability from bonding period entries that should have been disre- 
garded has been shifted to the liability on entries made after the bonding 
period. Plaintiff thus maintains the liquidation instructions constitute 
an abuse of discretion and are not in accordance with law. 

Heveafil also notes that, at the administrative level, Commerce never 
claimed that the company’s proposed assessment rate was contrary to 
the statute. See Mem. from the Team to Louis Apple Re: Calculation of 
Assessment Rates in the First Review of Extruded Rubber Thread from 
Malaysia (Mar. 28, 1997) (“Apple Mem.”), Pub. Doc. No. 15. Rather, 
Commerce rejected Heveafil’s methodology in favor of a single assess- 
ment rate because Heveafil’s sales listing did not contain entry dates for 
most sales and, hence, it was unable to determine “which sales fell with- 
in the bonding period and which did not.” Jd. at 3-4. Heveafil responds 
that Commerce’s decision in this respect is not supported by substantial 
evidence. 

Plaintiff is wrong. As recently addressed in Thai Pineapple Canning 
Industry v. United States, No. 98-03-00487 (CIT May 5, 1999), section 
1673f(a) simply provides a “limitation on collection.” Id., No. 
98-03-00487, slip op. 99-41 at 28. The statute does not suggest that the 
limitation on collection also impacts the method used to compute an as- 
sessment rate. Indeed, the basis for calculating dumping margins and 
assessment rates is provided for elsewhere in the antidumping code. See 
id. (citing 19 U.S.C. § 1675(a)(2), which provides that Commerce shall 





U.S. COURT OF INTERNATIONAL TRADE 83 


determine the foreign market value and U.S. price of each entry, as well 
as the dumping margin for each entry). While Thai Pineapple involved a 
post-URAA administrative review, the substantive law at issue here was 
not changed by the Uruguay Round amendments. Compare 19 U.S.C. 
§§ 1673f(a) and 1675(a)(2) (1988), with 19 U.S.C. §§ 1673f(a) and 
1675(a)(2) (1994). The Court finds the reasoning in Thai Pineapple on 
point and correct with respect to this issue. Commerce’s decision to use 
a single assessment rate is plainly supported by the statute. In addition, 
given the statute’s support for Commerce’s liquidation instructions, 
plaintiffs substantial evidence argument is mooted. 

Finally, while Commerce agrees with this analysis, it nevertheless re- 
quests a remand to articulate this view at the administrative level. As 
noted earlier, Commerce neglected to address the statutory basis for its 
action when it issued the liquidation instructions. Apple Mem. at 3-4. 
Commerce thus prays for a remand because it claims there is an issue of 
statutory interpretation that must first be addressed by the agency. 

Aremand is not necessary here. This is not a situation that implicates 
agency discretion in the often complex and subtle interplay between 
statutory standards and particular facts that arise in the antidumping 
arena. Rather, as Thai Pineapple has made clear, section 1675(a)(2) re- 
quires Commerce to calculate a dumping margin for each entry. And, 
nothing in section 1673f(a) indicates that Congress intended the cap on 
collection to impact the independent calculation of the dumping margin 
and assessment rate mandated in section 1675(a)(2). Therefore, be- 
cause the statute’s plain language guides the outcome of this case, a re- 


mand is not appropriate. See Koyo Seiko Co., Lid. v. United States, 
Fed. Cir. (T) : , 95 F3d 1094, 1101 (1996) (finding that aremand 


was inappropriate where the sole issue was one of statutory construc- 
tion). 


V. 
CONCLUSION 


For the foregoing reasons, the Court finds that Commerce’s liquida- 


tion instructions were in accordance with law. A separate Judgment Or- 
der will be entered accordingly. 
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(Slip Op. 99-63) 
TORRINGTON CoO., PLAINTIFF v. UNITED STATES OF AMERICA, DEFENDANT 
Court No. 98-09-02903 
(Dated July 14, 1999) 


ORDER 


TsSOUCALAS, Senior Judge: Upon consideration of The Torrington 
Company’s (“Torrington”) motion for judgment on the agency record 
pursuant to Rule 56.2 of this Court, the Department of Commerce, In- 
ternational Trade Administration’s (“Commerce”) response to Torring- 
ton’s motion, and all other papers and proceedings herein, it is hereby 

ORDERED that the matter is remanded to Commerce to apply to the fi- 
nal scope ruling, entitled Final Scope Ruling—Antidumping Duty Or- 
der on Cylindrical Roller Bearings and Parts Thereof from 
Japan—Regarding a Certain Cylindrical Roller Bearing Produced by 
Koyo Seiko Co., Ltd., and Imported by Koyo Corporation of U.S.A. (Aug. 
10, 1998), an effective date in accordance with this Court’s holding in 
Timken Co. v. United States,21 CIT ___, 972 F Supp. 702 (1997), aff'd 
sub nom. Koyo Seiko Co., Ltd. v. United. States, 155 F.3d 574 (Fed. Cir. 
1998). 


AS STI IRE LC et 


(Slip Op. 99-64) 


BESTFOODS (FORMERLY KNOWN AS CPC INTERNATIONAL, INC.), 
PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 95-02-00144 


(Dated July 15, 1999) 


JUDGMENT 


WATSON, Senior Judge: This court’s judgment for defendant entered 
pursuant to CPC Int’l. v. United States, 971 F Supp. 574 (CIT 1997), 
having been cross-appealed by the parties, reversed favorably to defen- 
dant cross-appellant, vacated, and the action remanded to permit Best- 
foods to pursue any further arguments it might have, Bestfoods 
(formerly known as CPC International v. United States, 165 F. 3d 1371 
(Fed. Cir. 1999) (issued as a mandate on March 18, 1999); and 

This action, previously assigned to the Senior Judge Bernard New- 
man, having been reassigned to the undersigned on the 26" day of May 
1999, and 

No further arguments having been submitted by counsel for plaintiff 
to this court pursuant to the remand, and no further action having been 
taken by either party in this case; 

As the prior judgment for defendant, premised on the court’s conclu- 
sion that marking would be required under the pre-NAFTA “substan- 
tial transformation” test was vacated on appeal, it hereby ORDERED, 
ADJUDGED AND DECREED that this action be, and hereby, is dismissed. 
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